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Quite an interesting comment,and one 
which would be considered quite unusual in 
this country, is made by our esteemed and 
learned contemporary, The Solicitors’ Jour- 
nal, of London, on the importance of the 
case of Rex v. Tibbits and Windust, tried 
a few months ago at the Bristol assizes. It 
uses this language: 

‘‘No one can fail to notice the growing 
eagerness of some papers to pander to 
the public taste for sensational news. 
The law is probably strong enough to pro- 
tect the reputation of individuals, as was 
shown by the large damages which a jury 
gave against a newspaper a few days ago in 
a case of libel. It remains to be proved, how- 
ever, whether the law is strong enough to 
prevent interference with the due course of 
justice ; and that will be shown when the con- 
viction recorded in the recent case of Rex vy. 
Tibbits and Windust comes before the Court 
for the Consideration of Crown Cases Re- 
served.”’ 

The defendants in this case were charged 
with conspiring to pervert the course of jus- 
tice by the publication of items of news con- 
cerning certain accused persons whose alleged 
crimes had excited great public interest. 
Before trial,the paper which these defendants 
represented, by the pen of one who was 
known as the ‘‘crime investigator,’’ pub- 
lished particulars of the past life and career 
of the persons accused calculated to preju- 
dice the public against them. ‘‘It is diffi- 
cult,’? resumes our contemporary, ‘‘to 
imagine anything more calculated to in- 
terfere with the proper trial of a prisoner than 
sucha course. The men who are to try him as 
jurors of course read the papers. They are 
ordinary members of society, very often of 
imperfect education, and probably liable to 
be considerably influenced by what they 
read. Itis well known with what scrupulous 
care the English law keeps from the knowl- 
edge of a jury dark facts in the life of a 
prisoner which are not connected with the 
charge actually being tried. It does not 
seem tolerable that a newspaper should be 





allowed to publish to the jury and the world 
matter which would not be admissible in evi- 
dence at the trial, and which tends to preju- 
dice the minds of readers against the ac- 
cused.”’ 

These words are refreshing to those of us 
in this country who have grown so accus- 
tomed to speak of the liberty of the press 
and right of free speech as if they had no 
limit. In fact, it would seem that in this 
connection some of our lawmakers have gone 
too far in shielding the public press in their 
utterances, especially respecting criminal 
and judicial proceedings. For instance, in 
Pennsylvania the statutes provide that no pub- 
lication out of court respecting the conduct of 
the court or any of its officers, or parties 
in any cause pending, shall expose the party 
to summary punishment, and the only rem- 
edy of the person aggrieved is by indictment 
or action at law. Of late years, however, 
public sentiment has changed, and recent| 
cases show an increasing tendency to punish! 
in asummary manner, as for contempt, all 
attempts to influence judicial proceed- 
ings on the part of the public press. The 
rule is firmly established in England that 
while proceedings are pending it is contempt 
of court to publish anything in reference to 
the parties to, or the subject-matter of, a 
pending litigation, which tends to excite 
prejudice against those parties or their liti- 
gation. Tichborne v. Tichborne, 39 L. J. 
Ch. 398. This was also the rule at common 
law, and unless changed by statute might be 
enforced in any State where the common law 
prevails, and where the judges showed enough 
independence of newspaper influence to pro- 
tect the rights of litigants and maintain the 
dignity of their own tribunals. How often 
newspapers of a certain class, to fill space or 
pander to a low public appetite, will seize 
upon the character of some alleged criminal 
and from the fertile brain of some ‘‘crime 
investigator,’’ will spin a web of circum- 
stances which,in addition to all the past facts 
of the man’s life which it has been able to 
procure either by direct evidence or by hear- 
say, presents a picture so lurid and attract- 
ive tothe mind of the undiscriminating pub- 
lic as to easily prejudice it against the one so 
charged with crime. In extenuation of their 
course in this regard these journals will insist 
that the widest publicity of the supposed 
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criminal’s lifeand character are rightfully de- 
manded by the people, and that the more evi- 
dence that can be gathered about him by the 
activity of press representatives and ‘‘crime 
investigators,’’ whether relevant or irrele- 
vant, whether competent or incompetent, 
whether hearsay or direct, assists rather than 
prejudices the minds of jurors in arriving at 
a just verdict. In this they display ignorance 
of the fact that the rules of evidence now ap- 
plied by the courts to safeguard the interests of 
all parties to any pending litigation and bring 
to the consideration of the jury only the best 
and most trustworthy evidence in every case 
are not merely the techuical and arbitrary 
exactions of the court, but, on the contrary, 
are the expression of Anglo-Saxon common 
sense and experience of over a thousand 
years. The trial of Capt. Dreyfus gave the 
world an illustration of the awful results of 
newspaper evidence and interference and of 
indiscriminate and unreliable testimony. 
We want none of it. Newspapers in 
this country can and should be com- 
pelled to keep silent about what they 
may know or have heard in regard to any 
parties engaged in litigation or charged 
with crime that may tend to prejudice the 
minds of the jury in favor of one side or the 
other. Summary punishment, as for con- 
tempt, should meet every infraction of this 
rule. To this attitude the courts of this 
country are rapidly coming as they begin to 
realize that unless such interference on the 
part of the press is checked in its incipiency. 
their own authority and the rights of litigants 
will be at the mercy of editors and ‘‘crime 
investigators.’’ In Nebraska, for instance, 
it was held that the constitutional guaranty 
of the freedom of the press is not involved 
in a proceeding against a newspaper for con- 
tempt, in attempting, by threats or other form 
of intimidation, to control judicial action in a 
pending action. State v. Rosewater (Neb. 
1900), 83 N. W. Rep. 353. In the same 
State and in the same year the court was 
called upon again to hold that a newspaper 
corporation, which deliberately seeks to in- 
fluence judicial action by the publication of 
articles threatening the judges with public 
odium and reprobation in case they decide a 
pending cause in a particular way, is guilty 
of contempt. State v. Bee Publishing Co. 
(Neb. 1900), 83 N. W. Rep. 204. The courts 





of Massachusetts seem to take even firmer 
attitude against all interference on the part 
of the press, and in the recent case of Tele- 
gram Newspaper Co. v. Commonwealth 
(Mass. 1899), 52 N. E. Rep. 445, the court 
holds that where a corporation engaged in 
the publication of a newspaper publishes an 
article concerning a pending trial in the 
place where the trial is had, which is calcu- 
lated to prejudice the jury and prevent a fair 
trial,it is guilty ofa criminal contempt, though 
there was no criminal intent in the publica- 
tion of such article. -The same court further 
held that it was not necessary that matter pub- 
lished in a newspaper during the trial of a 
case calculated to prevent a fair trial, should 
be shown to have been read by members of 
the jury, in order that the publisher should 
be guilty of contempt; but it is sufficient 
that it was published and circulated in the 
place where the trial was had and might have 
been read. These decisions are certainly in 
the right direction, and it is to be hoped 
that they evidence a wholesome tendency on 
the part of the courts to maintain the 
sanctity of their own tribunals and absolutely 
prohibit any interference or suggestion from 
outside sources. 





NOTES OF IMPORTANT DECISIONS. 





BANKS AND BANKING—DEPOSIT IN NAME OF 
ANOTHER.—Quite an unusual question recently 
arose in the case of Greene v. Bank of Camas 
Prairie (Idaho), 64 Pac. Rep. 888, where it was 
held that where, by the terms of a contract of de- 
posit in the name of the daughter of the depos- 
itor, with the agreement that he (the depositor) 
may draw such deposit on checks signed by him, 
aod he does draw the money so deposited ‘on 
checks so signed, the daughter cannot hold the 
bank for the money so deposited and drawn out. 
The record shows that during the lifetime of A. 
D. Greene, the father of appellant, he deposited 
with the respondent bank $285, in the name of 
his daughter, Aileen Greene, with the further 
agreement that the money would be paid out on 
checks drawn by him, that is, on checks 
signed ‘Aileen Greene, per A. D. Greene.”’ 
The money was deposited, and in course of time 
paid out pursuant to the agreement. The court 
said : ‘The evidence clearly shows that said money 
was not deposited to the credit of appellant for her 
use and benefit, but was deposited for the useand 
benefit of her father. Appellant knew nothing of 
said deposit until after her father’s death, and 
after he had drawn all of it. She was not a party 
or a privy to the deposit, and it was made with 
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the distinct agreement that it might be drawn out 
by the father. The appellant’s contention is that, 
as the deposit was made in her name, it became 
hers; but reason, justice, and authority are 
against her. In Davis v. Bank, 53 Mich. 163, 18 
N. W. Rep. 629, it is held as follows: ‘A de- 
positor contracting with a bank for the care of 
his money can control his funds until he has dis- 
posed of them, no matter in what name the ac- 
count is kept, so long as it is understood to be his 
account, and has not been put beyond hiscontrol 
by some act that he cannot revoke.’ ”’ 





CORPORATIONS—RIGHT OF STOCKHOLDERS TO 
COMBINE TO CONTROL THE CORPORATION.— 
One of the most interesting questions in law to- 
day is the right of majority stockholders to con- 
trol the corporation. The earlier rule set very 
little check upon them, but the tendency of the 
present time is in favor of recognizing the rights 
of minority stockholders, and placing the latter 
in the position of cestuis que trust as regards their 
relation to the majority stockholders who are in 
contro! of the affairs of the corporation. Anim- 
portant phase of this question arose in the case 
of Withers v. Edwards (Tex.), 62S. W. Rep. 795. 
The parties, who were president and teller and 
large stockholders in a bank, agreed that plaint- 
iff should endeavor to secure the co-operation of 
other stockholders or control of sufficient stock 
to secure the election of a board of directors sat- 
isfactory to them,and who would continue them 
in their respective offices, and the expense of se- 
curing such control should be shared equally by 
them. After plaintiff had incurred expense, and 
secured control of stock which, added to theirs, 
was sufficient for their purpose, defendant de- 
feated the plan by selling his stock. Held, that 
the agreement was illegal, because it involved 
the election of the parties to lucrative positions 
in the corporation; hence plaintiff was not en- 
titled to recover the expense so incurred. The 
court said: 

‘*The serious question arises from the conten- 
tion of appellee that the contract was illegal, as 
against public policy, because the agreement, in 
part, was that appellant and appellee should re- 
tain their respective offices of president and tel- 
ler inthe bank. Itis legal for a majority of the 
stockholders to combine and control the election 
of the board of directors and management of the 
corporation. ‘But a contract in regard to elec- 
tions in private corporations is not legal if it pro- 
vides that a lucrative corporate position shall be 
given to one or more of the parties tothe con- 
tract.” 2 Cook, Corp. § 622, and notes; Gage v. 
Fisher (N. Dak.), 65 N. W. Rep. 809, 31 L. R. A. 
563; Guernsey v. Cook, 120 Mass. 501; Woodruff 
v. Wentworth, 133 Mass. 309; West v. Camden, 
135 U. S. 507, 10 Sup. Ct. Rep. 838, 34 L. Ed. 254; 
Noel v. Drake, 28 Kan, 265; 2 Beach, Cont. par. 
1524; Dickson v. Baker (Minn.),77 N. W. Rep. 
820; Cone’s Exrs. y. Russell (N. J. Ch.), 21 Atl. 
Rep. 847; Harris v. Scott (N. H.), 32 Atl. Rep. 
770. While the petition does not specifically al- 





lege that the position of president and teller were 
lucrative, yet we think the presumption should 
prevail that the parties, under the agreement, 
were to be remuneratéd for such services as they 
might perform if installed in such positions. At 
least, in the absence ofa contrary stipulation, the 
law implies that reasonable compensation would 
be paid. This part of the contract being illegal, 
the contract is not enforceable in the courts.” 





CONSTITUTIONALITY OF ‘MECHANICS’ LIEN 
LAaws.—It seems that there will always be some 
who will never be satisfied that statutes giving to 
mechanics and material-men a special lien on the 
land and buildings, where their services or ma- 
terial is used, are not an infringement on the 
constitutional rights of the property owner. 
Especially is this so when the facts of the case 
arrange themselves as they appeared recently in 
the case of Barrett v. Millikan (Ind.), 60 N. E. 
Rep. 310. In that case A, the owner of a lot, 
made a contract with B for the repair of a build- 
ing thereon. B contracted with C to furnish 
certain material which was used in making the 
repairs. C filed notice of a mechanic’s lien. In 
the meantime, and before the filing of C’s notice, 
and without any knowledge of the latter’s claim, 
A paid B, the original contractor, in full. C 
brings an action against A to enforce his lien 
under the statutes which A in his answer claims 
to be unconstitutional on the following grounds: 
1. The act authorizes the appropriation of the 
property of the landowner without due process 
of law. 2. It impairs the obligation of contract, 
in that itinterpolates provisions for liens for third 
parties, with whom the owner of the real estate 
has no contractual relation. 3. It grants to one 
class of citizens rights not granted to all other 
citizens and is therefore class legislation. 

This case represents a peculiar hardship and 
seeming injustice that often arises under the ad- 
ministration of mechanics’ lien statutes and which 
often lead attorneys, as well as laymen, to attack 
their constitutionality. The court in this case holds 
that a statute giving contractors, subcontractors, 
material-men and laborers a lien on buildings for 
which they, have furnished material or labor, is 
not unconstitutional, as depriving the land owner 
of property without.due process of law, since he 
makes his contract with full knowledge of the 
obligations imposed on him by statute, and hence 
binds his property by his own voluntary act. 
The court shows that while in a few instances the 
constitutionality of similar statutes had been 
denied in some jurisdictions, their validity had 
been generally recognized, citing the following 
authorities: Donahy v. Clapp, 12 Cush. 440; 
Phil. Mech. Liens, §§ 65, 79; Laird v. Moonan, 
32 Minn. 358, 20 N. W. Rep. 354; O’Neil v. St. 
Olaf’s School, 26 Minn. 329, 4 N. W. Rep. 47; 
White v. Miller, 18 Pa. 52; Deardorffv. Ever 
hartt, 74 Mo. 37; Spofford v. True, 33 Me. 291, 5. 
Am. Dec. 62; Jones, Liens, §§ 1304, 1306. The 
judgment in Jones v. Hotel Co. (C. C. S.. D. 
Ohio), 79 Fed. 477, often relied upon as establish- 
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ing a different rule, was overruled by the circuit 
court of appeals. 86 Fed. Rep. 370, 30 C. 
C. A. 108. After proving beyond a _ per- 
adventure that there was no valid grounds 
for questioning the constitutionality of such 
statutes, the court takes up the alleged hard- 
ship and injustice sometimes resulting from their 
enforcement. ‘‘The objections taken to the statute 
in the brief of counsel for appellants,’’ says the 
court in a well-reasoned opinion, ‘‘seem to rest 
upon the supposed hardships and inconveniences 
which may result from it, rather than upon con- 
stitutional grounds. A very conclusive answer to 
these criticisms is furnished |by the decision in 
Colter v. Frese, 45 Ind. 96, in which the court, 
by Worden, J., says: Many arguments have 
been pressed upon our consideration in respect to 
this point, as well as upon the question whether 
a lien can be acquired on account of work done 
for or materials furnished to a contractor, and 
not the owner. The most of them are based upon 
the real or supposed hardships of the law, as we 
construe it, in this:.that in many cases it subjects 
the owner to the liability of making double pay- 
ment for the same work or materials, and pre- 
vents him from making contracts for the erection 
of buildings and the furnishing of materials 
therefor, to be paid for otherwise than in money, 
and other similar inconveniences. These argu- 
ments might have much force if addressed to the 
legislature, whose province is to make the law, 
but can have little weight against the clear and 
unequivocal terms of a statute, when addressed 
to a court whose province is to determine what 
the law is, and not what it oughttobe. * * * 
Its object is to secure to the mechanic, laborer, 
or material-man compensation for his work or 
materials. It prevents the owners of real estate 
from securing to themselves, without compensa- 
tion, the benefit of the labor and materials of 
others by means of low contracts with irresponsi- 
ble or perhaps dishonest contractors. The in- 
conveniences of the law do not seem to us to be 
insuperable. ‘The owner may withhold from the 
contractor for the period of sixty days after the 
completion of the work enough to protect the 
property from liens for work or materials. If 
full payment is made at the end of that time, it 
is, perhaps, quite as prompt as payments are 
usually made.” 


CRIMINAL EVIDENCE—TESTIMONY AND CON- 
FESSIONS BEFORE THE GRAND JURY.—There is a 
strong tendency to relax the general rule of the 
common law that proceedings and testimony 
before the grand jury are to be kept strictly 
secret. Many exceptions have been made—one of 
which is clearly set forth in the case of Wisdom 
v. State (Tex. App.), 61S. W. Rep. 926, where it 
was held that admissions or confessions of ac- 
cused, made before the grand jury, after being 
warned, in regard to the crime charged, are com- 
petent evidence against him on the trial. David- 
son, P. J., in writing the opinion uses this lan- 


guage: 





“The admissions or confessions of appellant, 
made before the grand jury, after being warned, 
in regard to the burglary charged in the indict- 
ment, were introduced in evidence. He reserved 
an exception, and assigns error. The ruling of 
the court is correct. Thomas v. State, 35 Tex. 
Cr. Rep. 178, 32 8S. W. Rep. 771; Jones v. State, 33 
Tex. C. Rep. 7,.23 5. W. Rep. 793; Paris v. State, 
35 Tex. Cr. Rep. 82, 31 8. W. Rep. 855; Thompson 
v. State, 19 Tex. App. 593; Nicks v. State, 40 
Tex: Cr. Rep. 1,488. W. Rep. 186. It is claimed 
that these authorities are in contravention of 
Gutgesell v. State (Tex. Cr. App.), 48S. W. Rep. 
1016. That case seems to indicate that testimony 
before a grand jury can be used for two purposes 
only: First, where perjury is assigned upon 
evidence adduced before the grand jury; and, 
second, where witnesses testifying before the 
court made different statements before the grand 
jury in regard to the same matter,—in other 
words, for impeachment purposes.”’ 

After making the statement that the Gutgesell 
case Was not correct in limiting the right to use 
the testimony before the grand jury for the pur- 
poses just indicated, the court gives the follow- 
ing splendid review of the authorities: 

*There are other instances in which such testi- 
mony can be used. Where an attack is made 
upon an indictment by reason of the fact that 
some person other than those authorized were 
present before the grand jury when the indict- 
ment was considered, the secrecy hanging around 
the grand jury can be unveiled, and testimony in- 
troduced showing that fact. Rothschild v. State, 
7 Tex. App. 519; Stuart v. State, 35 Tex. Cr. Rep. 
440, 34S. W. Rep. 118; Sims v. State (Tex. Cr. 
App.) 458. W. Rep. 705. So the question may be 
investigated as to whether the grand jury is a 
full and complete grand jury. Drake v. State, 25 
Tex. App. 293, 7 S. W. Rep. 868; Jackson v. 
State, 25 Tex. App. 314,78. W. Rep. 872; Smith 
v. State, 19 Tex. App. 95; Watts v. State, 22 Tex. 
App. 572, 3S. W. Rep. 769; Woods v. State, 26 
Tex. App. 490,10 S. W. Rep. 108; Trevinio v. 
State, 27 Tex. App. 372, 11S. W. Rep. 447; Mays 
v. State, 28 Tex. App. 485, 13 S. W. Rep. 787. 
‘Neither the rule of secrecy nor the oath of 
secrecy which grand jurors are required to take 
prevents the public or an individual from proving 
by one or more of the grand jurors in a court of 
justice what passed before the grand jury, where, 
after the purpose of secrecy has been affected, it 
becomes necessary to the attainment of justice 
and the vindication of {truth and right, in a ju- 
dicial tribunal, that the conduct and testimony 
of prosecutors and ,witnesses shall be inquired 
into.” 17 Am. & Eng. Ency. Law (2d Ed.), p. 
1294; Jenkins v. State, 35 Fla. 737,18 South. Rep. 
182; Hinshaw v. State, 147 Ind. 334,47 N. E. Rep. 
157; State v. Buskirk, 59 Ind. 384; Burdick v. 
Hunt, 43 Ind. 381; Shattuck v. State, 11 Ind. 475; 
Burnham y. Hatfield, 5 Blackf. 21; Hunter v. 
Randall, 69 Me. 183; State v. Benner, 64 Me. 267; 
Sands v. Robison, 12 Smedes & M. 704; State v. 
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Broughton, 29 N. Car. 96, 45 Am. Dec. 507; State 
v. Moran, 15 Oreg. 262, 14 Pac. Rep. 419; Jones v. 
Turpin, 6 Heisk. 181; U.S. v. Kirkwood, 5 Utah, 
123, 13 Pac. Rep. 234. And the refusal of agrand 
juror to testify is contempt. Zz parte Schmidt, 
71 Cal. 212, 12 Pac. 55. Nor can witnesses before 
a grand jury invoke the rule of secrecy, after the 
hearing before that body has been terminated ; 
nor can witnesses rely upon such rule in criminal 
proceedings against them, or where it is sought 
subsequently to impeach their credibility as wit- 
nesses. or to take advantages of admissions made 
by them. People v. Northey, 77 Cal. 618, 19 
Pac. Rep. 865, 20 Pac. Rep. 129; People v. Kel- 
ley, 47 Cal. 125, 126; People v. Young, 31 Cal. 
564; State v. Broughton, 45 Am. Dec. 507; U.S. 
v. Kirkwood, 5 Utah, 123, 13 Pac. Rep. 234; 
People v. Reggel, 8 Utah, 21, 28 Pac. Rep. 955. 
So itis held that testimony given by a witness 
before the grand jury can be-used to refresh his 
memory on the trial of the case. Spangler v. 
State (Tex. Cr. App.), 55 S. W. Rep. 326. Where 
a person is being tried for crime, a confession 
voluntarily made by him before a grand jury 
may be proved by members of that body, and it 
has been held in civil actions a grand juror may 
testify to admissions made by a person against 
his interests before the grand jury. In support 
of the proposition that grand jurors may testify 
as to a defendant’s confession, see Sikes v. Dun- 
bar, 2 Selw. N. P. (13th Ed.) 1015. This case 
was decided by Lord Kenyon, and was cited in 
State v. Broughton, 29 N. Car. 96, being reported 
in 45 Am. Dec. 507. See, also, U. S. v. Porter, 2 
Cranch, C. C. 60, 27 Fed. Cas. 595 (No. 16,072) ; 
U.S. v. Charles, 2 Cranch, C. C. 76, Fed. Cas. 
No. 14,786; Hinshaw v. State, 147 Ind. 344, 47 N. 
E. Rep. 157; State v. Broughton, 45 Am. Dec. 
507, and the cases above cited in 5 Utah, 13 Pac. 
Rep., and 8 Utah, 28 Pac. Rep. As to the use of 
admissions made before the grand jury in civil 
eases, see 5 Blackf. 21; Kirk v. Garrett, 84 Md. 
383, 35 Atl. Rep. 1089; 17 Am. & Eng. Ency. Law, 
p. 1296, and notes 3-6. 





PENAL STATUTES—LIMITATION—STOCKHOLD- 
ERS’ LIABILITY.—The distinction to be observed 
between penal statutes running in favor of the 
state and statutes which create a liability in favor 
of private individuals, in the nature of a penalty, 
is clearly explained by the Supreme Court of 
Rhode Island in the case of Kilton v. Providence 
Tool Co., 48 Atl. Rep. 1039. The exact holding 
of the court was that the section of the General 
Laws of Rhode Island, allowing twenty years for 
bringing an action on a specialty, and not the 
section allowing one year for bringing suits 
founded on any penal statute, is the statute of 
limitations applicable to an action for the en- 
forcement of the individual liability of stock- 
holders for the debts of the corporation; since 
the action, though of a penal character, is 
not an action to enforce a penalty, within the 
meaning of the words ‘“‘penal statute”’ as used in 
chapter 288. The court said: 





“Tt is argued, that the @iability imposed is 
penal, and hence that the action or suit 
brought against “the stockholder must be 
begun within one year from the time it 
accrues. But the statute of limitations which 
these defendants refer to has no application 
to ‘civil actions,’ strictly so called. Section 
8 of chapter 288, which is referred to, is as fol- 
lows: ‘All suits or prosecutions founded upon 
any penal statute, which are wholly orin part for 
the use of the prosecutor, shall be brought with- 
in one year, and all other suits and prosecutions 
on such statute within two years after the com- 
mission of the offense, unless otherwise provided.’ 
That the effect of this statute (making stock- 
holders liable for the debts of the corporation) is 
to impose a penalty upon the stockholder for the 
default of the corporation may be admitted (Sayles 
v. Bates, 15 R. I. 34, 25 Atl. Rep. 497; Wing v. 
Slater, 19 R. I. 597, 35 Atl. Rep. 302, 33 L. R. A. 
566; Bank v. Farnum, 20 R. I. 466, 40 Atl. Rep. 
341); but this does not bring it within the mean- 
ing of the words ‘penal statutes,’ as used in chap- 
ter 288. The statute referred to in Bank v. Bliss, 
35 N.Y. 412, fixed at six years the limitation of time 
wtibin which ‘anaction upon a liability created by 
statute, other than a penalty or forfeiture,’ might 
be commenced, and three years as the limit within 
which ‘an action upon a statute for a penalty or 
forfeiture, where action is given to the party ag- 
grieved,’ might be commenced. The court held 
that the action before them, which was against 
trustees of a corporation for not rendering returns, 
was to recover a penalty given by statute, and 
the latter statute of limitation applied. The su- 
preme court commission of Ohio arrived at 
exactly the opposite conclusion in regard to the 
statute of that state, which was in the same 
words. Hawkins v. Furnace Co., 40 Ohio St. 507. 
In Pattersonv. Thompson,86 Fed. Rep. 85,the state 
ute of limitations of Oregon is not given. But we 
infer from the argument of the court that it re- 
sembles the New York statute rather than our 
own. The case was also against the directors of 
a corporation for declaring dividends when the 
corporation was insolvent. In Attrillv. Hunting- 
ton, 70 Md. 191, 16 Atl. Rep. 651, 2 L. R. A. 779, 
the court refused to enforee a statute of the state 
of New York providing that corporation officers 
who make false returns shall be liable to pay the 
debts of the company, on the ground that the 
statute was penal. The dissenting opinion of 
Stone, J., discriminates between statutes which 
impose penalties by way of compensation to pri- 
vate individuals, and criminal statutes imposing 
penalties to be recovered on behalf of the state, 
but which may be shared, when recovered, be- 
tween the state and the informer. The former 
statutes, he shows, may be enforced in a foreign 
jurisdiction, while the latter cannot. The Su- 
preme Court of the United States, where this case 
was taken on writ of error, reversed the decision 
of the court, and approved the minority opinion. 
146 U. S. 657, 13 Sup. Ct. Rep. 224, 36L. Ed. 1123. 
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Mr. Justice Gray, in delivering the opinion of the 
court, says (page 6@6, 146 U. S., page 227, 13 Sup. 
Ct. Rep., and page 1127, 36 L. Ed.):. ‘Inorder to 
determine this question, it will be necessary, in the 
first place, to consider the true scope of the fun- 
damental maxim of international law stated by 
Chief Justice Marshall in the fewest possible 
words: ‘*The courts of no country execute the 
penal laws of another. * The Antelope, 10 Wheat, 
66, 123, 6 L. Ed. 268. In interpreting this maxim, 
there is danger of being misled by the different 
shades of meaning allowed to the word ‘‘penal”’ in 
our language. In the municipal law of England 
and America, the words *‘penal’’ and ‘‘penalty”’ 
have been used in various senses. Strictly and 
primarily, they denote punishment, whether cor- 
poral or pecuniary, imposed and enforeed by the 
state for a crime or offense against its laws. U. 
8. v. Reisinger, 128 U. 8. 398, 402, 9 Sup. Ct. Rep. 
99, 32 L. Ed. 480; U.S. v. Chouteau, 102 U.S. 611, 
26 L. Ed. 246. But they are also commonly used 
as including any extraordinary liablity to which 
the law subjects a wrongdoer in favor of the 
person wronged, not limited to the damages suf- 
fered. ‘They are so elastic in meaning as even to 
be familjarly applied to cases of private contracts 
wholly independent of statutes, as when we speak 
of the ‘penal sum”’ or “‘penalty”’ of abond. In the 
words of Chief Justice Marshall: ‘In general, a 
sum of money in gross, to be paid for the non-per- 
formance of an agreement, is considered as a 
penalty, the legal operation of which is to cover 


the damages which the party in whose favor the 
stipulation is made may have sustained from the 


breach of contract by the opposite party.”’ Tay- 
loe v. Sandiford, 7 Wheat. 13, 17, 5 L. Ed. 384. 
Penal laws, strictly and properly, are those im- 
posing punishment for an offense committed 
against the state, and which by the English and 
American constitutions the executive of the state 
has the power to pardon. Statutes giving a pri- 
vate action against a wrongdoer are sometimes 
spoken of as penal in their nature, but in such 
cases it has been pointed out that neither the lia- 
bility imposed nor the remedy given is strictly 
penal.’ The statute of limitations we are con- 
sidering is very clearly applicable only to ‘penal 
actions,’ strictly and properly so called, and does 
not affect the present action. The statute here 
applicable is that which allows 20 years for 
bringing an action of debt on a specialty. Gen. 
Laws, ch. 234, § 4; Atwood v. Bank, 1 R. I. 376. 
It need hardly be said that this construction of 
chapter 288 is not a decision that the provisions 
of chapter 555, Pub. Laws 1876, imposing special 
liabilities upon stockholders and officers of man- 
ufacturing corporations, in cases of non-perform- 
ance of statutory duties, are not of a penal char- 
acter. Chase v. Curtis, 113 U. 8. 452, 5 Sup. Ct. 
Rep. 554, 28 L. Ed. 1038; Bank v. Remsen, 158 
U.S. 337, 15 Sup. Ct. Rep. 891, 39 L. Ed. 1008; 
and Rhode Island cases cited above.”’ 





CONTRACTS — WHEN SEVERAL CON- 
TEMPORANEOUS CONTRACTS ARE 
CONSTRUED TOGETHER — EFFECT 
UPON NEGOTIABILITY OF PROMIS- 
SORY NOTES. 


It is not the purpose of,the writer to dis- 
cuss this question in all its phases; the limit 
of this article forbids this. Inquiry will be 
directed chiefly to the consideration of two 
questions, viz.: 1. The nature and scope of 
the rule that: ‘‘Two or more instruments ex- 
ecuted contemporaneously by the same par- 
ties in reference to the same subject-matter 
constitute one contract.’’ 2. What effect 
has this rule upon the negotiability of prom- 
issory notes, executed contemporaneously 
with other writings in relation to the same 
subject? 

1. The general rule above quoted has been 
applied in many cases; but it is deemed im- 
portant only to cite part of the more recent 
ones, showing how the rule has been followed 
in different states and by the federal courts. 
In the application of the rule a variety of cir- 
cumstances may arise. Sometimes the several 
writings refer in intelligible terms to one an- 
other. Sometimes their connection can be as- 
certained only by examination of the subject- 
matter of the contract. Again, sometimes the 
connection can be established only by parol 
evidence. 

When there is a reference in the several 
writings to one another, all are to be construed 
together as one instrument.? Where a rail- 
road company entered into acontract toissue 


a certain number of its bonds, secured by first 


mortgage, the contract should be read as 
though the bond and mortgage were set out 


1 Bailey v. Han. & St. J. R. R. Co., 84 U.S. 96; 
Woodward v. Jewel, 25 Fed. Rep. 689; Pierce v. Tid- 
well, 81 Atl. Rep. 299, 2 South. Rep. 15; O’Reilley v. 
Burns (Colo.), 22 Pac. Rep. 1090; Gardt v. Brown, 113 
Ill. 475, 55 Am. Rep. 484; Martin v. Murphy, 129 Ind. 
464, 28 N. E. Rep. 1118. Parks v. Cook, 66 Ky. 168; 
Ahern v. White, 39 Md. 409; Hunt v. Frost, 58 Mass. 
54; Keagle v. Pessel (Mich.), 52 N. W. Rep. 58; Brack- 
ett v. Edgerton (Minn.), 100 Am. Dec. 211; Waples v. 
Jones, 62 Mo. 440; Hill v. Huntress, 43 N. H. 480; 
Owens v. Owens, 23 N. J. Eq. 60; Meriden Britannia 
Co, v. Zingsen, 48 N. Y. 248,8 Am. Rep. 549; Kitchen vy. 
Gandy, 101 N. Car. 86, 7S. E. Rep. 663; White v. Bro- 
caw, 14 Ohio Stat. 339; Dean v. Lawham, 7 Oreg. 442; 
Atchinson v. Hutchinson, 51 Tex. 223; Reed v. Field, 
15 Vt. 672; Hagerty v. White (Wis.),34 N. W. Rep. 92. 

2 Bradstreet v. Rich, 74 Me. 303; Jn re Board of 
Com. of Wash. Park, 52 N. Y. 131; Miller v. Edger- 
ton (Kan.), 15 Pac. Rep. 894; Sawyer v. Hammet, 15 


Me. 40. 
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therein.* Sometimes a contract may grow out 
of a previous one between the same parties 
and reference is made in the later one to the 
first, which may have been fulfilled. In such 
case the terms of the first become part of the 
second so far as not in conflict therewith’. 
The reference to a former, or other, writing 
must be clear and unambiguous.® A post- 
script, though below the signatures, may 
become part of the contract, with the aid 
of parol testimony.® Likewise as to a mem- 
orandum attached to the contract, when 
signed by the parties, though the principal 
contract was under seal and the memorandum 
was not.’ Where the separate writings con- 
tain no reference to each other, yet if their 
terms or subject-matter show a relationship 
they will be construed together.? Where a 
contract is supported on one side by a bond 


with sureties, in a suit against the principal 


contractor and his sureties, any contract made 
with the sureties relating to the matter will 
be used in construing the principal con- 
tract. Parol evidence may be introduced 
to show that separate writings are part of the 
same contract,’’ and this may be done al- 
though the parol evidence adds materially to 
the written contract." (So held in this case, 
though a very questionable proposition. ) 
Incidentally it may be noted that two or 
more instruments,relating to the same subject- 
matter and executed at different dates may 
be construed together. They may be con- 
sidered contemporaneous although not so in 
point of time, paradoxical as this may seem.” 
Also sometimes separate instruments executed 
at different times between parties not identical 
in all respects may be construed together." 
2. The rule is applicable to negotiable 
paper, executed in connection with other 


® Galena V.S. W. R. R. Co. v. Barrett, 95 III. 467. 

4 Bronson v. Green, Walk. Ch. 56. 

6 Stocker v. Partridze, 25 N. Y. Super. Ct. 193. 

® Close v. Clark, 9N. Y. Supp. 538. 

7 McArthur v. Ladd, 5 Ohio, 514. 

8 Pillow v. Brown, 26 Ark. 240; Bradley v. Marshall, 
54 Dl. 178; Bobbitt v. Globe Ins. Co., 66 N. Car. 70. 

8 Williams v. Markland (Ind.),44 N. E. Rep. 562. 

10 Dillingham v. Estill, 33 Ky. 23; Cornell v. Todd, 
2 Denio. 130. 

11 Ruggles v. Swanwick, 6 Minn. 526. 

12 Stacy v. Randall, 1711]. 467; Johnson v. Wood, 48 
Mo. 489; Thompson v. McClenachan, 17 Serg. & R. 110; 
Richardson v. Single, 42 Wis. 40. 

18 Logan vy. Tibbett, 4 G. Greene, 389; Mo. Pac. R. 
Co. v. Levy, 17 Mo. App. 501; McDonald v. Wolff, 40 
Mo. App. 302; Rogers v. Kneeland, 10 Wend. 218. 





instruments; as, for instance, a promissory 
note secured by a real estate mortgage. 
This, perhaps, isthe most important appli- 
cation of the rule because of the effect it 
may have upon commercial paper. A prom- 
issory note, drawn in usual negotiable form, 
must be construed in connection with a real 
estate mortgage given to secure it. A note 
and trust deed, given to secure it, must be 
construed together.” In the case above 
cited of Brooke v. Struthers, the mortgage 
contained an agreement to pay taxes, and 
the condition that if the mortgagor failed to 
pay the taxes for 30 days such taxes and the 
whole principal and interest should become 
payable at once. The Michigan court says: 
‘“‘A mortgage executed simultaneously with 
a note is part of the contract and they 
are to be construed together. * * * 
This is but the recognition of a rule of 
general application that applies to all 
contemporaneous writings. And where a 
note is secured by a mortgage and there is a 
provisionin the mortgage not contained in 
the note, it will control. * * * Thecase 
of Goodenough v. Curtis, 33 Mich. 505, is a 
case depending upon this principle. A de- 
fense of fraudulent alteration on the part of 
a promissory note by the insertion of the 
words ‘or bearer’ was interposed. Ordi- 
narily such alteration would invalidate the in- 
strument, but it was held that it did not, be- 
cause it did not change the effect of the note 
in any material particular, inasmuch as by 
the terms of the mortgage, to which the note 
referred, certain conditions which might ex- 
cuse payment, or change and fix the time of 
maturity, took away any negotiable charac- 
ter the note might otherwise possess. See 
also Humphrey v. Beckwith, 48 Mich. 151, 
12 N. W. Rep. 28; Elmore v. Hoffman, t 
Wis. 71; Norton v. Kearney, 10 Wis. 443; 
Goodwin v. Nickerson, 51 Cal. 169; Mc- 
Croskey v. Ladd, 96 Cal. 455, 31 Pac. Rep. 
558. * * * See also Brownlee v. Arnold, 
60 Mo. 79; Railway Co. v. Atkinson, 17 Mo. 
App. 494. * * * On the other hand, 
there are cases where the contemporaneous 


14] Jones on Mort. sec. 71 (4th Ed.), and cases 
cited; Dan. Neg. Inst. secs 156, 8835; Goodenough v. 
Curtis, 33 Mich. 505; Brooks v. Struthers (Mich.), 68 
N. W. Rep. 272. 

15 Waples v. Jones, 62 Mo. 440; Noell v. Gaines, 68 
Mo. 649. 
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writing is invoked to make the note certain 
and therefore negdtiable. Elliott v. Deason, 
64 Ga. 67. See also Muzzey v. Knight, 8 
Kan. 4546; Meyer v. Greyber, 19 Kan. 165; 
Dobbins v. Parker, 46 Iowa, 356; Winchell 
v. Coney, 54 Conn. 24, 5 Atl. Rep. 354; 
Parke v. Cooke, 3 Bush, 173; Hill v. Hun- 
tress, 43 N. H. 480; Rogers v. Broadnax, 
24 Tex. 538; Manfg. Co. v. Howard, 28 Fed. 
Rep. 741.’’ 

Then follows in the opinion a lengthy dis- 
cussion of the question of what would be 
necessary to charge the indorsee of the note 
secured with notice of the terms of the mort- 
gage that render the note non-negotiable, and 
citing other decisions, among them the lead- 
ing case of McClelland v. Railroad Co., 110 N. 
Y. 469, 18 N. E. Rep. 238. This was a case 
where coupons anrexed to a bond were 
clipped therefrom and sold. They were pay- 
able to bearer. The bond from which they 
were clipped referred to a trust deed which 
secured it. The court held that the question 


of the negotiability of the coupons was de- 
termined by the terms of the trust deed ; cit- 
ing Ror. R. R. 250; Everston v. Bank, 66 N. 


Y. 14; Thompson v. Lee Co., 3 Wall. 327; 
Commissioner v. Aspinwall, 21 How. 539, to 
the general proposition that such coupons 
were negotiable generally, unless their ne- 
gotiability was taken away by particular pro- 
visions in the security. The same rule is 
found in several other cases, so that the doc- 
trine seems to be fully established.'® 

Where the mortgage securing the note 
contains an agreement to pay taxes or insur- 
ance premiums, or both, as is often the case, 
the rule applies for the conclusive reason that 
whenever the mortgagor fails to comply with 
these conditions and the mortgagee pays the 
taxes or the insurance premiums, the amount 
paid by him is at once added to the amount 
of the debt secured by the mortgage.” It is 
clear that if, by the application of this rule, 


16 Walker v. Thompson (Mich.), 66 N. W. Rep. 584; 
Donaldson v. Nelson (Utah), 49 Pac. Rep. 779; Me- 
Clure v. Oxford, 94 U. S. 429; City v. Lamson, 9 
Wall. 478; Clark v. Iowa City, 20 Wall. 583; Bank v. 
MeMahon, 38 Fed. Rep. 283; Sigel v. Bank (TIl.), 23 
N. E. Rep. 417; Hegeler v. Comstock (S. D.), 45 N. 
W. Rep. 331; Wright v. Traver (Mich.), 41 N. W. 
Rep. 517. 

17 Southard v. Dorrington (Neb.), 4 N.W. Rep. 935; 
Mix v. Hotchkiss, 14 Conn. 32; Williams v. Hilton, 35 
Me. 354; Page v. Foster, 7 N. H. 392; Cartwright v. 
Cady, 23 Barb. 497; Brown vy. Simmons, 44 N. H. 475; 
White v. Atlas Lbr. Co. (Neb.), 68 N. W. Rep. 359. 





the agreement in the mortgage to pay the 
taxes and insurance premiums becomes a part 
of the note, the amount to fall due upon the 
note becomes uncertain, and hence the note 
is rendered non-negotiable.’* In the cases 
just cited the agreement to pay taxes was in 
the note, but the notes were held non-nego- 
tiable as a consequence. It can make no dif- 
ference, however, whether such agreement be 
in the note or in the mortgage, inasmuch as 
the terms of the mortgage in respect of 
amount to fall due, time of payment, etc., 
become part of the note. But in the two 
Michigan cases, Brooks v. Struther and 
Walker v. Thompson, and in the Utah case, 
Donaldson v. Grant, the agreement to pay 
taxes was in the mortgage and the notes were 
rendered non-negotiable thereby. 

By way of addenda it may be added that 
the same rule of construction applies to chat- 
tel mortgages and contracts relating thereto.’ 
In this case there was aschedule of the prop- 
erty attached to the mortgage, at the foot of 
which there was a further memorandum of 
the terms and conditions of the mortgage, 
which memorandum was not signed; yet it 
was held to be part of the mortgage. Inthe 
case of First National Bank v. Turnbull® A 
made a deed of trust to B of a cotton factory 
to secure a loan. Afterwards a second con- 
tract was entered into whereby B was to 
make advances to A to buy cotton to use in 
the factory and A was to deliver the manu- 
factured goods to B and not sell any of them 
toothers without B’s written authority. C 
levied an execution on the manufactured 
goods as A’s; but in a contest between him 
and B it was held that the lien of the trust 
deed extended to the manufactured goods by 
virtue of the second agreement and gave Ba 
first lien thereon. So it was held by the Wis- 
consin Supreme Court that a chattel mort- 
gage and a written agreement relating to the 
same subject-matter, of same date, should be 
construed together as one contract, although 
the agreement was not filed for record.”! 

Wis L. Hanp. 

Kearney, Neb. 


18 Farquhar v. Fidelity Ins. Co., Fed. Case No. 
4676; Same v. Same, 13 Phil. 473; Howell v. Todd, 
Fed. Case No. 6783; Walker v. Thompson, 108 Mich 
686, 66 N. W. Rep. 584. 

10 Edgell v. Hart, 13 Barb. 380. 

20 32 Gratt. 695, 34 Am. Rep. 791. 

21 Blakeslee v. Rossman, 43 Wis. 116. 
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SEPARABLE CONTROVERSY. 


What is a separable controversy, within 
che meaning of the decisions of the United 
States. as a condition of jurisdiction of the 
United States courts? A master and aservant 
cannot be joined in an action for a tort, and 
therefore the controversy between each of 
them and the plaintiff is a separate contro- 
versy.' Some stutes havea statutory or con- 
stitutional provision authorizing joint actions 
for sucha tort caused by a master and a 
servant growing out of thesameact. Further, 
as said in Chesapeake & Ohio Railway Com- 
pany v. Dixon:? ‘* * * * Many courts have 
held the identification of master and servant 
to be so complete that the liability of both 
may be enforced in the same action, although 
other courts have reached the opposite con- 
clusion.’’ This case of Chesapeake & Ohio 
Railway Company v. Dixon, further states: 
‘*In respect of the removal of actions of tort 
on the ground of separable controversy, cer- 
tain matters must be regarded as not open to 
dispute. In Powers v. Chesapeake & Ohio 
Ry. Co., 169 U.S. 92, it was said: ‘It is 
well settled that an action of tort which 
might have been brought against many per- 
sons or against any one or more of them, and 
which is brought in a state court against all 
jointly, contains no separate controversy 
which will authorize its removal by some of 
the defendants into the circuit court of the 
United States, even if they file separate an- 
swers and set up different defenses from the 
other defendants, and allege that they are 
not jointly liable with them, and that their 
own controversy with the plaintiff is a sepa- 
rateone.’ * * * .’’ ‘*Toentitle a defend- 
ant toa removal on account of the separa- 
bility of a controversy from the rest of the 
case, there must exist a separate cause of 
action on which a separate suit could be 
brought and complete relief afforded distinct 
from the rest of the case, and of which all the 
parties on one side are citizens of different 
states from all the parties on the other.’’® 
‘““Mr. Justice Blatchford expressed the opin- 
ion‘ that it was proper for the federal courts 
to follow the decisions of the state courts 


1 Powers v. C. & O. Ry. Co., 169 U. S. 92. 

2179 U.S. 181. 

3 Foster’s Federal Practice, vol. 2, par. 384, pp. 813 
and 814, and cases cited. 

4 Connell v. Utica, U. & E. R. Co., 18 Fed. Rep. 241. 





that a cause of action was entire.’’ In the 
case of Chesapeake & Ohio Railway Company 
v. Dixon, the United States Supreme Court 
further say: ‘‘In Powers v. Chesapeake & 
Ohio Ry. Co., * * * plaintiff subse- 
quently discontinued the action as to all the 
defendants, except the company, and the 
company again made application to remove. 
This was denied by the state court, but 
granted by the circuit court, and the judg- 
ment of the latter was affirmed by this court, 
the question of separable controversy being 
necessarily not passed on here.’’ In the 
case of Whitcomb v. Smithson’ the Supreme 
Court of the United States say: ‘‘The rec- 
ord shows that the circuit court granted the 
motion to remand on the authority of Thomp- 
son v. Chicago, St. P. & K. C. R. Co., 60 
Fed. Rep. 773, in which case it was ruled 
that there was no separable controversy ; and 
its judgment covered the question of fact as 
to the good faith of the joinder. The con- 
tention here is that when the trial court de- 
termined to direct a verdict in favor of the 
Chicago, Great Western Railway Company, 
the result was that the case stood as if the 
receivers had been sole defendants, and that 
they then acquired a right of removal which 
was not concluded by the previous action of 
the circuit court. This might have been so 
if, when the cause was called for trial in the 
state court, plaintiff had discontinued his 
action against the railway company, and 
thereby elected to prosecute it against the 
receivers solely, instead of prosecuting it on 
the joint cause of action set up in the com- 
plaint against allthe defendants. Powers v. 
Chesapeake & Ohio Ry. Co., 169 U.S. 92. 
But that is not this case. The joint liability 
was insisted on here to the close of the trial, 
and the non-liability of the railway company 
was ruled in invitum.’’ In the foregoing ac- 
tion the Chicago, Great Western Railway 
Company answered the complaint, and the 
receivers filed a petition for the removal of 
the cause into the circuit court of the United 
States for the district of Minnesota, setting 
up diverse citizenship, and that they were 
officers of the United States courts; that the 
controversy was separable ; and that the rail- 
way company was fraudulently made a party 
for the sole purpose of preventing the re- 


5175 U. S. 635. 
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moval of the cause. ‘‘A controversy is not 
separable when a defendant, who would 
otherwise be entitled to remove the suit, is 
charged as jointly liable with another defend- 
ant, whois a fellow-servant of the plaintiff.’’® 
‘*It has been held that after a removal on the 
ground of a separable controversy the plaint- 
iff may discontinue as to the defendant who 
removed the suit, and then move to remand; 
but that his motion to remand will not be 
granted if the record still shows a contro- 
versy between citizens of different states. 
The removal takes the entire suit, not merely 
the separate controversy into the federal 
court.’’? A controversy which is separable, 
under the rules of the state court, can be re- 
moved to the federal courts, where the other 
essential elements of federal jurisdiction 
exist. 

Milwaukee, Wis. Rusiee A. Cote. 


6 Foster’s Federal Practice, vol. 2, p. 815. 
7 Foster’s Federal Practice, vol. 2, p. 817. 








EQUITY—CREDITORS’ BILL—FRAUDULENT 
CONVEYANCE. 
ANDERSON vy. PROVIDENT LIFE & TRUST 
COMPANY. 


Supreme Court of Washington, April 24,1901. 

1. The statutes in aid of executions issued on judg- 
ments at law do not abolish the right of a judgment 
creditor to maintain a creditors’ bill to enforce pay- 
ment of a judgment from land fraudulently conveyed. 

2. The fact that a judgment is a lien on real estate 
before a fraudulent conveyance thereof does not pre- 
vent the judgment ereditor from maintaining a cred- 
itors’ bill toenforce its payment from such real es- 
tate, on the ground that there is an adequate remedy 
at law by sale of the property under execution, since 
such remedies are concurrent. 


ANDERS, J.: This is an action, in the nature 
of a creditors’ bill to set aside certain convey- 
ances alleged to have been made in fraud of 
creditors, and to subject the real estate described 
in the complaint to the payment of a judgment. 
Briefly stated, the facts, as alleged in the com- 
plaint, are that John W. Sprague died on Decem- 
ber 24, 1893, in Pierce county, Wash., leaving a 
will which was probated on December 29, 1893, 
and by which Otis Sprague and James R. Hayden 
were appointed executors; that at the time of 
his death the said John W. Sprague was the 
owner in fee of three certain parcels of real 
estate, all of which are specifically described, 
situated in said Pierce county, of the value of 
$300,000, and money and personal property of the 
value of about $60,000 all of which money and 
personal property has been applied by the execu- 
tors in payment of debts and legacies, which 





debts ‘and legacies together did not exceed the 
sum of $60,000; that the said Otis Sprague isa 
son of the said decedent, and to him was devised 
by the will an undivided one-fourth interest in 
and to all the real estate owned by the said John 
W. Sprague at the time of his death, and that 
the said Otis Sprague on the 24th day of Decem- 
ber, 1893, became the owner in fee of an undivided 
one-fourth of all of said real estate; that the will 
provided that the real estate might be sold if 
necessary for the purpose of paying the debts 
of the testator; that on January 24, 1894, judg- 
ment was recovered by the Tacoma National 
Bank, in the superior court of Pierce county, 
against the said Otis Sprague ‘for the sum of 
$4,730, which judgment upon its entry became a 
lien upon certain of the real property belonging 
to said Otis Sprague, and which is particularly 
described in the complaint, and that no transfer 
of the interest of said Otis Sprague in the prop- 
erty devised to him by the said decedent, or in- 
cumbrance thereon, had been made by him prior 
to the giving of said judgment and the existence 
of said judgment lien; that the judgment was 
duly assigned to the plaintiff on November 15, 
1897, and that executions were issued thereon and 
returned wholly unsatisfied, and that no part of 
said judgment has been paid; that the executors 
on August 21, 1894, executed a deed to Charles 
Sprague, a son of the decedent, and one of the 
devisees named in the will, purporting to convey 
to him a portion of the real estate in question 
for the consideration of $120,000, with the under- 
standing between the said executors, the said 
Charles Sprague, and the defendant, the Provi- 
dent Life & Trust Company, that Charles Sprague 
would execute to said company a mortgage on 
the premises for $55,000 and turn the money so 
received over to the executors, and then reconvey 
the estate so incumbered to said executors. and 
that the said agreement was accordingly carried 
out and performed; that on September 5, 1895, 
upon a similar agreement and understanding 
with the said Charles Sprague and the Provident 
Life & Trust Company, said executors executed 
a deed purporting to convey to said Charles 
Sprague another portion of said real estate, ex- 
pressing a consideration of $90,000, which real 
estate was mortgaged by said grantee to said 
Provident Life & Trust Company for $30,000, and 
then conveyed to said executors, and that both of 
said deeds and mortgages were recorded in the 
office of the county auditor of Pierce county; 
that said executors had no right, power, or au- 
thority to incumber said real estate, nor any of 
the real estate of the deceased, or to mortgage 
the same; that Charles Sprague paid no consid- 
eration for the premises described in said deeds; 
that the defendant company took said mortgages 
from said Charles Sprague with full knowledge 
of the facts, and consented to and advised the 
doing of said acts, and that the whole transaction 
was a fraudulent scheme to dispose of Otis 
Sprague’s interest in said premises, and thereby 
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to prevent the collection of plaintiff's judgment 
and defeat the lien thereof; that thesaid grantors 
had no right or authority, under the terms and 
provisions of the will, to make said deeds, and 
the same were not made under the order of court, 
or in the course of administration of said estate, 
or pursuant to any power contained in the will, 
nor for the purpose of settling the estate of the 
deceased, nor under any order of distribution 
thereof; that the said sales of real estate were 
not necessary to the payment of debts of the 
estate or legacies, nor was any considerable por- 
tion of the proceeds of said sales and mortgages 
used for such purposes, and that the same were 
made for the purpose of enabling the said Otis 
Sprague to defraud his creditors, and particularly 
the plaintiff herein; that in pursuance of some 
subsequent secret arrangement, not disclosed on 
the county records and not known to the plaint- 
iff, the property described in said two deeds and 
mortgages was, prior to the commencement of 
this action, turned over to the defendant, Provi- 
dent Life & Trust Company, and ever since has 
been, and now is, held by said company under a 
claim of full ownership thereof; that said prem- 
ises are yielding a rental of about $700 per month, 
and the same is being collected by said company, 
and all right of lien by reason of plaintiff’s judg- 
ment is denied by said defendant; that by reason 
of the said conveyances and the said mortgages 
and said secret arrangement, and the said claim 
of title to said premises and possession thereof 
by said defendant company. the plaintiff is ob- 
structed in the enforcement of his lien and the 
payment of his judgment; that there is no prop- 
erty out of which to make payment of plaintiff’s 
judgment, other than that covered by said deeds 
and mortgages, and described in the complaint 
herein; that the executors, and especially Otis 
Sprague, are insolvent and without property of 
any kind, except the premises claimed and pos- 
sessed by the defendant, Provident Life & Trust 
Company; that Otis Sprague has been insolvent 
ever sinee the rendition of plaintiff’s judgment, 
and that execution was not issued on said judg- 
ment prior to the year 1895,‘because the executors 
had possession and control of said premises, and 
were entitled to one year’s time within which to 
pay the debts and distribute the property of the 
estate; that at the time this action was com- 
menced the said executors and the defendant, 
Provident Life & Trust Company, with intent to 
further obstruct and defeat the collection of 
plaintiff's judgment, were colluding together to 
sell and convey the premises to an innocent pur- 
chaser, who, without knowledge of the fraudulent 
designs and purposes thereby intended, might 
buy the premises, believing that he would get a 
clear title thereto, because of certain provisions 
in the will empowering the executors to sell 
property of the estate for the payment of debts 
and legacies, in that a lis pendens was filed by 
plaintiff, giving notice of the commencement of 
this action, and describing the property involved 





and the lien claimed by plaintiff as set forth in 
his complalnt; that subsequently to the return of 
the unsatisfied execution the plaintiff caused an- 
other execution to be issued and levied upon the 
property in controversy, and the same was adver- 
tised for sale by the sheriff, whereupon the de- 
fendant, the Provident Life & Trust Company, ap- 
plied to the federal court for an injunction against 
this plaintiff, alleging that it was the absolute 
owner of the said real estate, and upon the prayer 
of said company an injunction was issued restrain- 
ing the sheriff and this plaintiff from selling said 
property on said execution; that the said supe- 
rior court had theretofore acquired jurisdiction 
over the subject-matter of this action and th 
parties thereto; that the said estate and the sail 
executors are under the control of the said supe- 
rior court and subject to its orders, to the exten 
of administering their trust with just regard t» 
the rights of all parties interested in the assets 
of said estate, the said federal court being without 
jurisdiction in said matters; that by reason of 
the conditions alleged the said one-fourth inter- 
est in said real estate will not sell for anything 
near its value, and but for a small portion of 
plaintiff's judgment, unless before such sale the 
lien of plaintiff is adjudged valid, and that if said 
lien be adjudged valid the said one-fourth of said 
premises will sell for much more than if sold 
under the present conditions; and that by reason 
of unpaid taxes, and the taxes accruing upon the 
said premises, and the depressed condition of 
values of property in Tacoma, the said one-fourth 
interest will not sell for sufficient to fully pay 
plaintiff’s judgment, interest, and costs, and it is 
necessary that one-fourth of the rents of said 
premises be brought into court and preserved 
for that purpose. To this complaint the Provi- 
dent Life & Trust Company interposed a demur- 
rer upon the ground that it failed to state facts 
sufficient to constitute a cause of action against 
said defendant, which demurrer was sustained by 
the court. The plaintiff elected to stand upon 
his complaint, and refused lo further plead; and 
thereupon the court dismissed his action, and 
gave judgment against him for defendants’ costs 
and disbursements. The plaintiff appeals. 

The sole question for determination is, as we 
have seen, whether the complaint, upon its face, 
states facts sufficient to entitle the appellant to 
equitable relief. It is asserted in the brief of 
the appellant that the court below sustained the 
demurrer to the complaint for the reason that, in 
its opinion, creditors’ bills have been abolished 
in this state by force of our statutes in aid of exe- 
cutions on judgments at law. This statement is 
disputed by the learned counsel for the respond- 
ent, who claims that the demurrer was sustained 
because it appeared from the allegations of the 


complaint that appellant had an adequate remedy 


at law, and therefore did not need the aid of 
equity. Therecord does not disclosé upon which, 
if either, of these theories the learned court acted, 
but we are of the opinion that the judgment can- 
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not be sustained upon either of the grounds sug- 
gested by counsel. This court has repeatedly 
entertained-actions to set aside fraudulent con- 
veyances, and subject property so conveyed to 
the satisfaction of judgments, and this is con- 
ceded by counsel for the respondents. Nor does 
the fact that a party may have a remedy at law 
necessarily preclude him from invoking the aid 
of equity in cases of this character. If the legal 
remedy is inadequate to afford full relief, resort 
may be had to equity in proper cases. Indeed, 
it is a well-established principle that equity has 
concurrent jurisdiction with law over frauds, 
under statutes relative to fraudulent conveyances. 
Wait, Fraud. Conv. (2d Ed.) § 51; Bump, Fraud. 
Conv. (4th Ed.) § 530. And the‘creditor himself 
may select the forum in which the question of 
fraud shall be determined, or, in other words, he 
has the option to submit the determination of the 
question either to a court of law or a court of 
equity. ‘*But,’’ says Mr. Bump, ‘the remedy most 
frequently used is a bill in equity, becausea court 
of equity sifts the consciences of the parties and 
removes the cloud from the title. Fraud consti- 
tutes the most ancient foundation of its jurisdic- 
tion, and is a sufficient ground for its interpo- 
sition. It may grant relief, although there is 
ample remedy at law; for no relief is adequate 
except that which removes the fraudulent title. 
The relief in equity is different and may be more 
beneficial than that given by the law.’’ Bump, 
Fraud. Conv. (4th Ed.) § 532. And in Wait on 
Fraudulent Conveyances it is stated that ‘‘the ex- 
istence of a remedy at law does not interfere with 
the right of a creditor to resort to;a court of 
equity to secure a cancellation of a fraudulent 
conveyance, as an obstacle in the way of the full 
enforcement of a judgment, and a cloud on the 
title to the property soughttobereached. * * * 
The creditors’ bill, or a suit to clear the fraudu- 
lent transfer, is, for many reasons, entitled to 
preference as ameans of relief. Should the cred- 
itor attempt to sell the disputed property arbi- 
trarily under execution, bidders would be de- 
terred from purchasing, lest they should buy a 
lawsuit; hence the market value of the land em- 
braced in the covinous transfer is practically de- 
stroyed. ‘Then the seizure of the property sub- 
jects the creditor to the peril incident to proving 
that the transfer was fraudulent, and, in the 
event of failure to establish fraud, of paying 
damages for the unwarrantable interference, seiz- 
ure and sale.’’ Wait, Fraud. Conv. (2d Ed.) $60. 
In 5 Enc. Pl. & Prac. p. 402, the writer observes: 
‘The remedy of the judgment creditor by a sale 
under execution of the premises fraudulently 
conveyed does not affect the jurisdiction of equity, 
as the creditor has the right not only to have the 
property subjected to the payment of his judg- 
ment, but to have it done insuch a manner that 
it will bring its fair market value.’ Andon page 
392 of the same volume it is said that the most 
common instance of a creditors’ bill is where 
property legally liable to execution has been 





fraudulently conveyed or incumbered, so that, 
although the property might still be sold on exe- 
cution, it would not sell for an adequate price, 
and a suit is brought to clear away such convey- 
ance or incumbrance. The law as laid down by 
these text writers is in accordance with the over- 
whelming weight of-authority. In fact, no decis- 
ions announcing a contrary doctrine have been 
cited by counsel, and we have observed none. In 
Cornell v. Radway, 22 Wis. 260, the court said: 
“The existence of the [judgment] lien, without 
adequate remedy for enforcing it at law, by 
reason of the fraudulent or inequitable obstruc- 
tion interposed by the defendant, is sufficient to 
give a court of equity jurisdiction.’’ And in Zoll 
v. Soper, 75 Mo. 460, which was an act to subject 
land to the payment of a judgment, it was held 
that, ‘‘while the creditor might have the land 
sold on execution, equity will not compel him to 
pursue that ruinous course.’’ See, also, Freem. 
Judgm. (4th Ed.) § 350; Pom. Eq. Jur. § 1415, 
and note; Black, Judgm. § 423; Metzger v. Bur- 
nett (Kan. App.) 48 Pac. Rep. 599, 4 Am. & Eng. 
Ency. Law (lst Ed.) 576; Taney v. O’Connell 
(Colo. Sup.), 27 Pac. Rep. 888. While itis true that 
the appellant, if he had been permitted to do so, 
might have sold the premises in controversy on 
execution in the first instance, it is equally true, 
under the authorities above cited, that he was 
not obliged to pursue that course. He had the 
right, under the ayerments of the complaint, 
which are admitted to be true by the demurrer, 
to proceed in equity to have the obstructions in 
the way of execution removed. We are con- 
vinced that the complaint, viewed in the light of 
the authorities, states a cause of action; and the 
judgment is therefore reversed, and the cause re- 
manded, with directions to overrule the demurrer. 


Norre.—Right of Creditor to Maintain Creditors’ 
Bill to Set Aside Frauduient Transfer of Debtor's 
Property.—Where a debtor conveys his land in fraud 
of creditor, the creditor may, at his election, sue to 
set aside the fraudulent deed and subject the land to 
the payment of the debt, or he may sell the-Jand un. 
der the execution before ascertaining the debtor’s in- 
terest therein, and then sue to set aside the fraudu- 
lent deed. Lionberger v. Baker, 88 Mo. 447; Ladd v. 
Smith, 107 Ala. 506; Howland v. Knox, 59 Iowa, 46; 
Lynn v. Le Gerse, 48 Tex. 138. The latter remedy, 
while the most dangerous and one not generally to be 
recommended, is sometimes advantageous and ad- 
visable. As, for instance, where the proof of the 
fraudulent conveyance is absolutely convincing so as 
to practically leave no doubt of its being set aside—in 
such case the pgssibility of buying a lawsuit deters 
bidders and enables the creditor very often to pur- 
chase his debtor’s interest at a sacrifice and reap 
quite a substantial profit on the subsequent setting 
aside of the fraudulent conveyance. Shrewd com- 
mercial lawyers appreciate their election of remedies 
in cases of this character and are quick to see the ad- 
vantage of one mode of procedure over the other, in 
proportion as their case is doubtful orcertain. In 
either case, it affords quite a profitable speculation 
to certain classes of investors, but bas been regretted 
by the courts for this very reason. In Lionberger vy. 
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Baker, supra, after 4dmitting that the creditor had 
the election either by bill in equity to set aside the 
fraudulent conveyance and then have the property 
sold to satisfy his debt, or by sale under execution to 
sell the interest of his debtor in the property conveyed 
and then have the fraudulent conveyance set aside, 
the court said: “It is to be regretted that the former 
course is not more frequently pursued, and thereby 
avoid the sacrifice of property and speculation attend- 
ing such execution sales, of which this case is no ex- 
ception; but the right of the creditor to do either is 
well established in this State.”’ 

In most cases, however, where the creditor has no 
desire to speculate, the remedy at law by sale under 
execution is not adequate, and evenif it were it would 
not affect his right to proceed by»a creditors’ bill in 
equity to have the fraudulent conveyance set aside 
and the property subjected to the payment of his 
judgment. Lathrop v. McBurney, 7i Ga. 815; Abbey 
v. Commercial Bank, 31 Miss. 434; Gaines v. Exchange 
Bank, 64 Tex. 18; National Bank v. Hollerin, 31 Neb. 
558.In Martin v. Atchison, 2 Idaho, 590, the court held 
the creditor to have the right to proceed in equity to 
enforce his claim against the debtor who has fraudu- 
lently conveyed his property, in spite of the fact that 
he had a remedy at law by execution, and the court 
assigns as a reason for its holding thatthe remedy by 
sale under execution is not adequate, because no one 
would purchase the property at anything over a nom- 
inal sum, and the result would be that the creditor 
would be compelled to buy in the property and then 
bring an action to clear the cloud against the title. In 
Chambers v. Sallie, 29 Ark. 407, a debtor made a 
fraudulent conveyance and died, and a judgment 
creditor, having probated his claim, and had it al- 
lowed and classed in the third class, filed a billin 
chancery to have the conveyance set aside and the 
land subjected tothe payment of his claim. It was held 
that the court of chancery had jurisdiction to set the 
sale aside, and subject the property to the payment 
of the debts, and might retain its jurisdiction to settle 
and dispose of the equitable rights of the parties. In 
Decker v. Decker, 108 N. Y. 128, it was held that an 
action in the nature of a creditors’ bill lies to reach 
property in the hands of one who purchased it at an 
execution sale, and holds itfor the benefit of the 
debtor to defraud the creditors of the debtor. In 
Pierstoff v. Forges, 86 Wis. 128, it was held thata 
creditor might prosecute a bill to set aside a fraudu- 
lent conveyance, notwithstanding the fact that the 
property fraudulently conveyed still remained in the 
open possession of the debtor. In Lee v. Hollister, 5 
Fed. Rep. 752, it was held that equity hasjurisdiction 
ofa bill by a creditor to set aside conveyances made to 
the debtor’s wife in fraud of his creditors, and to 
subject the property to the payment of the creditors’ 
claim; the remedy at law being neither plain nor ad- 
equate. In Rozek v. Redzinski, 87 Wis. 525, it was 
held that a judgment creditor who has obtained a 
lien by levy of execution on his debtor’s property has 
the right to maintain an equitable action to set aside 
fraudulent claims of third persons on the property, 
independent of Rev. Stats. § 3186, providing that any- 
one having a lien on land shall have the same right to 
maintain a suit to quiet title as the owner of the legal 
title. 

Statutes expressly authorizing the sale of the prop- 
erty fraudulently conveyed, under an execution, do 
not oust equity of its jurisdiction. Cook v. Johnson 
12N. J. Eq. 51; Chardavoyne v.Galbraith, 81 Ala. 521; 
Scott v. Wagon Works, 48 Ind. 75. A purchaser ata 


sheriff’s sale, however, of lands fraudulently con- 





veyed by the judgment debtor has a remedy by eject- 
ment, and cannot, before obtaining possession, come 
into equity to secure a cancellation of the fraudulent 
transfer. Smith’s Executor v. Cockrell, 66 Ala. 64. 
In Indiana a statute provides that any creditor of a 
decedent whose claim shall have been filed and al- 
lowed by the court, may file his petition showing the 
insufliciency of the personal estate of the decedent to 
pay the liabilities, and that the deceased died owning 
real estate liable to be made assets for the payment of 
his debts, and praying an order requiring the execu- 
tor or administrator to proceed to sell it for the pay- 
ment of such debts. Held, that such statute does not 
prevent acreditor from maintaining an action to set 
aside a fraudulent conveyance made by the decedent. 
Battorff v. Cavert, 90 Ind. 508. In Massachusetts, 
however, where an insolvent gives notes, without 
consideration, to persons aware of his insolvency, and 
procures his property to be attached and seized on 
execution, a bill will not lie to vacate the judgment 
and to set aside a levy theron, as § 96 of Pub. Stats. 
ch. 157, provides that when an insolvent with a view 
to give a preference procures his property to be at- 
tached and seized on execution, the person to be 
benefited.thereby having reasonable cause to believe 
him insolvent, such transaction shall be void, and 
the assignees may recover the value of the property 
from the person so benefited, furnishes a complete 
remedy atlaw. Ames v. Sheehan, 161 Mass. 274. 
Proceedings in aid of execution do not furnish such 
an adequate remedy at law as will preclude equitable 
interference to set aside a debtor’s fraudulent con- 
veyance. Scanlan v. Murphy, 51 Minn. 536; Kloster- 
man Vv. R. R., 8 Wash. 281; Faber v. Matz, 86 Wis. 370. 
In North Carolina, however, it was held that cred- 
itors, electing to sell land fraudulently conveyed by 
the judgment debtor, treating the conveyance as void 
under St. Eliz., cannot afterwards invoke the juris- 
diction of equity to set such conveyance aside, nor 
can the execution purchaser do so, since the relief 
already availed of is complete. Thigpen v. Pitt, 54 
N. Car. 49. ? 

These cases have been carefully selected to show 
the trend of the best considered authorities in up 
holding that ancient and effective remedy of 
equity—the creditors’ bill—in setting aside convey- 
ances in fraud of creditors and in enforcing payment 
of a judgment from land thus fraudulently conveyed. 








JETSAM AND FLOTSAM. 


A BRIEF AGAINST THE UNANIMITY RULE. 

Perhaps as terse an argument in favor of abolish- 
ing the unanimity rule in jury trials so that verdicts 
may be rendered by a majority or other proportion 
of the jury is the following by Judge A. B. Grace of 
Pine Bluff, Ark., reported by the American Lawyer. 
Though not elegant, it eertainiy is forceful. He says: 
“Tn every relation of life in America where the result 
is made to depend on the opinions and decision of a 
number of persons the principle of majority rule has 
been adopted, with the sole exception of the verdict 
ofajury. A majority of one vote in each house ofa 
general assembly or the congress suffices to create, 
repeal, or change a positive law, regardless of the 
magnitude of the interests involved, as in the case of 
acurrency bill, a tariff law, or a declaration of war. 
A majority of the national senate ratifies or refuses 
to consent toatreaty with a foreign power. A ma- 
jority of a single vote in halfa million ina pivotal 
state may elect a president of the United States, 
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change the entire policy of the government, and 
bring prosperty or ruin toseventy millions of people, 
And yet lawyers—good lawyers, honest and patriotic 
lawyers—will roll their eyes in horror at the very 
suggestion that it would be sensible to apply the 
same principle in deciding a replevin suit for a 
‘ticky’ calf or a pestle-tailed pony. And yet, again, 
this very calf or pony case, when it has ascended by 
appeal from the justice of the peace tothe circuit 
court, and thence to the supreme court of the state, 
is decided by a bare majority of the judges, if they 
should happen to differ. Ina capital case, if three 
supreme judges vote to break the appellant’s neck 
and two decide that he ought to go scot-free, the ac- 
cused gentleman must suffer the inconvenience of be- 
ing hanged until he is dead. So the Supreme Court 
of the United States if five learned gentlemen are of 
the opinion that an income tax, for instance, is un- 
constitutional, and four other equally ‘potent, grave, 
and reverend seigniors’ think that it is not, the ma- 
jority of one prevails and the solemn act of the senate 
and house of representatives of the United States be- 
comes a nullity. So again, in bodies having purely 
ministerial or executive functions, as in the case of 
boards of directors of corporations, for example, the 
majority rules, and the rights of the minority must 
give way to the will ofthe majority when lawfully 
expressed.” 
EXAMINATION OF WITNESSES. 

The Hon. Joseph F. Daly, ex-justice of the Su- 
preme Court of New York, writing for ‘‘ The Brief,” 
makes, among others, the following suggestions for 
the examination of witnesses, which we have selected 
as especially valuable: 


It injures a cause for counsel to find fault with his 
own witness. 


The examination and cross-examination of wit- 
nesses develop the strength or weakness of the case. 
To manage your own and your adversary’s witnesses 
with ease, grace and decorum should be the particular 
study of counsel. . 


Experienced cross-examiners humor the disposition 
of witnesses to display superior knowledge of the 
matter at issue anda good deal besides, and they 
readily fall into the trap prepared for them by the 
cross examiner with the encouraging manner. 


The calling of witnesses whom your adversary will 
be compelled to call ought to be avoided if possible, 
as the chances are that they may be unfriendly, and 
it is better not-to make them your own witnesses, 
since you may not then impeach them. 


If I were asked what is the first qualification for a 
good cross-examiner I should say, “an intimate 
knowledge of human nature.” To know its tendencies 
under certain conditions, its frailtiesand weaknesses, 
is to have a dishonest or an imprudent witness at 
your mercy. 

Incompetent and irrelevant testimony volunteered 
by a witness may be suffered until the full answer is 
out and then be stricken from the record by motion; 
but itis generally wise to let adverse witnesses talk 
freely. More is to be gained by the chance of their 
saying too much than by coercing them into keeping 
to strict rules. 

Nothing, itis certain, is so fatal as a suspicion of 
disingenuousness on the part of counsel, and no 
where isit more distasteful to a jury than in the 





¥ 
treatment of the testimony of witnesses. Itis im- 
portant, for example, to always quote a witness cor- 
rectly when referring to his evidence in cross-exam- 
ination or in summing up to a jury. 

While 1 do not favor too much technicality in this 
regard, I consider it always prudent to object to lead- 
ing questions. The leading questions of counsel who 
is “intoxicated by the exhuberance of his own ver- 
bosity” is one of the most insidious and dangerous 
things to be apprehended from an adversary, aud 
should be promptly met by persistent objection. 

It should be borne in mind that if you have to 
subpeena a hostile witness to produce a book or doeu- 
ment, you may call him to the stand and ask for the 
production of writings, without swearing him as a 
witness. This is important as such evidence is only 
to be gotten from persons who are in many cases 
friendly to, if not implicated with, the other side, . 

It would be proper to impress upon the most hon- 
est of witnesses that their impressions, not founded 
upon recollection, as to what possibly or even prob- 
ably occurred, must be dismissed from the mind and 
the absolute memory only givenin evidence on the 
direct. If the opposing counsel seeks to lead the 
witness into the realms of surmise he may be safely 
followed, but it will never do to let him discover the 
witness there and drag him out as a terrible exampie 
of mendacity. 

Experienced lawyers expeet that even candid and 
respectable witnesses will be tempted to round out 
their version of a transaction with matter of mere 
surmise. The invented portions will of course 
change with every repetition, the matters of pure 
memory alone remaining the same. Counsel will, 
therefore, generally ask a witness to repeat on cross- 
examination what has been given on the direct and 
will easily distinguish by the change of words and 
phrases where the imagination has come to the aid of 
recollection in the details of a transaction. 

One of the most skillful of our young trial lawyers, 
whose ability in cross-examination has been over and 
over again developed, has an extraordinary faculty 
for seizing upon achance exaggeration by a hostile 
witness and clinging to it with tenacity until the ad- 
mission of falsehood is obtained. He will repeat his 
question, ‘‘Why did you say so and so?” or “It was 
not true, was it?” in spite of a dozen evasions unti 
the witness has no recourse except to confess that h 
or she had added what was not the fact to testimony 
given under the solemnity of an oath. 


Cross examination may be compared to a sword 


without a hilt. Unless it is handled carefully it may 
injure the one who uses it more than it hurts his ad- 
versary. Where counsel would test the accuracy or 
honesty of » witness by inquiring into a multitude of 
circumstances, he must be careful lest this very 
process may elicit the most convincing corroboration 
of the witness’ direct testimony and leave the counsel 
in the sorry plight of having made his adversary’s 
case stronger than it was before. It may be safely 
said that unless counsel feel pretty sure of their 
ground and know the case of the other side thoroughly 
it is better to be frugal in ecross-examination and 
confine questioning to the thorough exposure of 
palpable error or bias. 
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Since itis indispensable that witnesses should be 
thoroughly investigated before trial and their honesty 
and character put to the severest tests, it is a proper 
precaution to warn them not to be embarrassed by 
questions of the adversary as to whether they have 
talked with the counsel or with anybody about the 
testimony they were to give. Ignorant witnesses 
connect these questions with some imputation that 
they have been coached for examination, and in their 
fear to injure.the cause for which they testify are apt 
to hesitate. It is surprising how successful this 
threadbare scheme for confusing witnesses proves to 
be in nine cases out of ten. Itis generally counsel 
who, it may safely be inferred, confer most largely 
with their own witnesses who are prone to this kind 
of cross-examination, but it is a very easy and 
effective way of beginning a cross-examination, and 
is resorted to like a familiar opening in a game of 
chess. The only way tocheck your adversary is to 
warn your witnesses to answer frankly on the subject 
and never to be afraid to tell how often and to whom 
they have told the story they are telling on the stand. 








BOOK REVIEWS. 


THE Tax LAW OF TH® STATE OF NEW YORK, SECOND 
EDITION. 

The first edition of this valuable work was pub- 
lished in 1898, since which many changes have been 
made inthe tax law. The special franchise t@#x law 
was enacted in 1899; some important decisions have 
been rendered by the courts in the enforcement of 
this law which are cited in the work. Since the pub- 
lication of the first edition many cases have been de- 
cided relating to the provisions of the tax law. The 
book contains forms for lawyers, assessors, collectors 
and other officers. The author is H. Noyes Greene, 
of the Troy bar, author of ‘Law of Taxable Trans- 
fers,” “‘Practice Time Table,” “Law of Negotiable 
Instruments,” ‘Highway Law, etc.” There is also 
added to the book a very valuable chapter on the 
Powers and Duties of Assessors, by J. Newton 
Sierro, council for the state board of tax commis- 
sioners, author of special actions and special proceed- 
ings. The book contains 365 pages, 8vo., bound in 
law sheep. Published by Matthew Bender, Albany, 





HUMORS OF THE LAW. 

“Taking into consideration the things Sharp has 
had to contend against, I think his success asa lawyer 
has been remarkable.” 

‘*‘Why, what did he ever have to contend against?” 

“Everything. He came of a wealthy family. He 
didn’t have to work his way through college. He 
never studied by the light of a pine torch, never had 
to drive dray, never walked six miles to school, and 
wasn’t compelled to borrow his books. He had 
every possible facility, and yet he has done well from 
the very start.” 


An Atebison girl taught school for a living and 
found it hard to buy bread and shirt waists on $40 a 
month. One night the fire bells rang, and she ran to 
the fire, and was introduced there to aman getting 
$200 a month, with no kin ineumbrances, who mar. 
ried her. Since then, every time the fire bells ring, 
the women throw their aprons over their heads, and 
run, but no more $200 a month men have been picked 


up. 





WEEKLY DIGEST. 


@f ALL the Current Opinions of ALL the Staté 
and Territorial Courts of Last Resort, and of 
the Sapreme, Circuit and District Courts of the 
United States, except those that are Published 
in Fall or Commented upon in our Notes of Im- 
portant Decisions and except those Opinions in 
which no Important Legal Principles are Dis- 
cussed of Interest tothe Profession at Large. 
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1. ATTACHMENT—Action on Bond—Limitations.—An 
action to recover damages upon an attachment bond 
is an action ona written contract, and is not barred 
until the expiration of five years from thetime the 
right of action accrues.—BAKER V. SKINNER, Kan., 64 
Pac. Rep. 981. 

2. BENEFICIAL ASSOCIATIONS—Actions for Benefits— 
Conditions—Burden of Proof.—Where an action is 
brought by a member of a brotherhood order against 
the order for indemnity for disability, the constitu- 
tion of which order provides that the same shall be 
paid to disabled members in good standing, failure of 
such member to prove his good standing will not de- 
feat his claim, inthe absence of evidence tothe con- 
trary, since the burden of proof is on defendant to 
show that plaintiff was not in good standing.—LILLIE 
v. BROTHERHOOD OF RAILWAY TRAINMEN, Iowa, 86N. 
W. Rep. 279. 

3. BILLS AND NOTES—Guarantor—Notice of Dis- 
honor.—One who guaranties the payment of a note is 
not entitled to notice of dishonor,to which an ordi- 
nary indorser of a negotiable paper is entitled.—FaR- 
RER V. PEOPLE’S TRUST CO., Kap., 64 Pac. Rep. 1031. 


4. BILLS AND NOTES—Indorsement in Blank— Notice 
of Protest.—Code, § 3049, provides thatthe blank in- 
dorsement of an instrument by a person not the payee, 
indorsee, or assignee thereof shall bea guaranty of 
the contract, and that the guarantor is chargeable 
without notice if he has received no detriment from 
the want thereof. Plaintiff brought actionon notes 
indorsed in blank by the makers against the guar- 
antors, who were strangers thereto, alleging that no 
protest had been made, but that defendants had re- 
ceived no detriment thereby, because the makers and 
payees were insolvent. Defendants demurred on the 
ground that there was no protest as provided by law. 
Held, that no notice was required to fix defendants’ 
liability, since their demurrer admitted plaintiff's al- 
legation that there was no detriment.—GRIER Vv. IR- 
wIn, Lowa, 86 N. W. Rep. 273. 

5. BOUNDARY—Division Fence.—Where a division 
fence between adjoining owners has stood for over 10 
years, each party claiming to own up to it, an agree 
ment to make it the true boundary will be implied.— 
KuLAS v. MCHUGH, Iowa, 86 N. W. Rep. 288. 
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6. CHATTEL MORTGAGE—Sales by Mortgagor—Assign- 
ment for Benefit of Creditors.—On July 25, 1895, D ex- 
ecuted a mortgage to F on astock of goods and fixt- 
ures to secure a debt 0£$1,000; and D, with consent of 
F, continued selling the goods and replacing them 
with anew stock, and using the proceeds as he saw 
fit. Subsequently the goods and fixtures were sold 
under attachment, and $426 received forthe fixtures 
was paid to F on July 28, 1896. On July 15, 1896, D filed 
a petition in insolvency, and plaintiff was appointed 
assignee. Held, thatthe constructive fraud of D and 
F in dealing with the mortgaged property did not ren- 
der the mortgage void asto plaintiff, and, inthe ab- 
sence of actual fraud, plaintiff was not entitled to any 
of the funds as against F.—BRODERICK v. RICHARD- 
SON, N. H., 49 Atl. Rep. 92. 

7. CHATTEL MORTGAGE—Validity—Change of Posses- 
sion.—Plaintiff took a mortgage on a stock of gro- 
ceries belonging to D's wife. D had been conducting 
the business for his wife, and plaintiff agreed that he 
should continue to do so, and that the mortgage 
should not be recorded. Held, that the mortgage was 
void as tothird parties.—LEHMAN-HIGGINSON GROCER 
Co. v. MCLAIN, Kan., 64 Pac. Rep. 1029. 


8. CHATTEL MORTGAGE—Validity—Power of Mort- 
gagor to Sell.—A provision in a chattel mortgage that 
the mortgagor may remain in possession of the mort- 
gaged property,—the same being a stock of merchan- 
dise,—and sellthe same, turning over toa bank the 
proceeds of such sales until a debt due the bank was 
paid, does not render the mortgage void. Neither 
does the mortgagee in such mortgage lose his lien be- 
cause the mortgagor fails to carry out such agree- 
ment, but uses a portion ofsuch proceeds in a manner 
not provided in the mortgage, whenthe mortgagee 
had not consented to or permitted such misappropria- 
tion.—ATCHISON SADDLERY CoO. V. GRAY, Kan., 64 Pac. 
Rep. 988. 


9. CONTRACTS—Consideration.—In order to consti- 
tute a valuable consideration fora promise, neither 
the benefit tothe promisor northe detriment to the 
promisee need be actual. It would bea detriment to 
the promisee, in a legal sense, if he, at the request of 
the promisor, and upon the strength of his promise, 
performed any act which occasioned him the slightest 
trouble or inconvenience, and which he was not 
obliged to perform.—BIGELOW Vv. BIGELOW, Me., 49 
Atl. Rep. 49. 


10. CORPORATIONS—Directors — Individual Liability 
for Debts.—Pub. St. ch. 150, § 4, declares that no cor- 
poration except banks and insurance companies shail 
contracts debts exceeding one-half the value of its 
property; ard section 5 provides that, for a violation 
of such act by a vote of its officers, the directors shall 
thereby become individually liable, to the amount of 
the excess, for the debts and contracts then existing, 
or contracted while they remain in office. Held, that 
on violating such actsthe directors became liable as 
sureties forthe corporation, and creditors were en- 
titled to sue the directors as sureties, independent of 
their rights of action against the corporation.—SWaN 
Vv. BURNHAM, N. H., 49 Atl. Rep. 93. 


1l. CORPORATIONS—Ultra Vires—Estoppel.—Where a 
mutual fire insurance company, the articles of incor- 
poration of which provide that it shall insure only 
town orcity property, insures country property, re- 
ceiving and accepting the premiums therefor, and 
levies and collects assessments thereafter, such com- 
pany is estopped to plead ultra vires in an action on 
the policy.—GARNER V. MUTUAL FIRE Ins. Co., Iowa, 
86 N. W. Rep. 289. 


12. CRIMINAL EVIDENCE—Intoxicating Liquors—Un- 
lawful Sales.—The fact that bottles, glasses, liquors, 
and other articles may have been taken by an officer 
free from the possession of the defendant ip an unau- 
thorized search of his premises does not constitute a 
valid objection to the admissibility of such articles in 
evidence against him, if they are otherwise pertinent 





and competent.—STATE V. MILLER, Kan., 64 Pac. Rep. 
1033. 

13, CRIMINAL Law—Libel—Information.—An informa- 
tion for publishing a libel not defamatory per se, and 
not averring that such publication tended to provoke 
the person libeled to wrath, is fatally defective.— 
STATE Vv. ELLIOTT, Kan., 64 Pac. Rep. 1027. 

14. ELECTIONS—Canvassing Boards—Duties and Pow- 
ers.—The object and purpose of the canvass made by 
such board is to determine the result of the election 
as shown by the official returns of such election, and 
not to determine judicially who received the most 
votes infact. In case the official returns do not truly 
recite the votes as cast, the remedy provided for those 
who are aggrieved is by contesting the election.—STATE 
Vv. MACKENZIE, N. Dak., 86 N. W. Rep. 231. 

15. FRAUD—Damages—Purchase on Joint Account.— 
Defendant, having been made the depositary of 
plaintiff's money, proposed that they should jointly 
purchase land, to which plaintiff assented; and de- 
fendant made a purchase, using plaintiff's money 
therein, representing that the price was $10 per acre, 
when it was but $5 per acre, and taking title in him- 
self. Afterwards plaintiff’s share, on the basisof a 
purchase at $10 per acre, was conveyedto him. Held, 
that there was a fraud, rendering defendant liable for 
the difference between the price paid and that repre- 
sented, though plaintiff realized from his land more 
than $10‘per acre.—JOHNSON V. CaviTT, Iowa, 86 N. W. 
Rep. 256. 

16. FRAUD—Pleading.—A mere general averment of 
fraud and illegality, without stating the facts upon 
which the charge is based, presents no issue, and is 
demurrable for insufficiency.—LaDD V. NYSTOL, Kan., 
64 Pac. Rep. 985. 

17. FRAUD AND DESCENT — False Representations.— 
A representation made to one person, with the inten- 
tion thatit shall reach the ears of another, and be 
acted upon by him, and which does reach him, and is 
acted upon by him to hisinjury, gives the person so 
acting upon it the same right to redress as if it had 
been madeto him directly.—HENRY Vv. DENNIS, Me., 
49 Atl. Rep. 58. 

18. FRAUDULENT CONVEYANCE — Creditors.— Defend- 
ant was engaged inthe millinery business in partner- 
ship with her sister, and she also conducted a like 
business individually in another city. Attachments 
were levied on the firm stock, and defendant immedi- 
ately executed a billof sale of her stock to her brother 
for the express consideration of $2,500, and telegraphed 
him what she had done. There had been no previous 
correspondence as to such sale, but he at once started 
for the place where the store was, and took possession 
ofthe stock. She wasindebted to him on a note for 
$900, which he turned overto her. He gave her $400 in 
cash, and the balance was made up by his notes. The 
transfer ofthe cash was made inthe presenceof a 
third party, because the brother, as he stated, wanted 
a witness. On taking possession of the store, he 
posted signs therein to the effect that the stock be- 
longed to him. No invoice was made of the stock. 
The brother had never seen it before, and he knew 
nothing of the millinery business, his occupation be- 
ing that of a common laborer, but he testified that 
some months previously he had endeavored to buy 
the stock. Held, that the conveyance to him was 
void.—ROSENHEIM V. FLANDERS, Iowa, 86 N. W. Rep. 
298. 

19. GARNISHMENT—Defective Service—Payment by 
Garnishee.—Rev. St. 1898, § 2756, provides that gar- 
nishee summons shall be served onthe principal de- 
fendant or his attorney within 10 days after service on 
the garnishee, and unless the garnishee summons be 
so served, or the proof of service show that, after due 
diligence, such service cannot be made within the 
state, the service on the garnishee shall become void 
and of no effect from the beginning. Held, that 
where garnishee summons was not served as provided 
by the statute, andthe proof of service onthe gar 
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nishee did not show that after due diligence such 
service could not be made within the state, a payment 
by garnishees to the principal defendant, prior to any 
motion to amend the return of the sheriff, discharged 
them from liability on the garnishment.—SMITH, 
THORNDIKE & BROWN CO. V. MUTUAL FIRE Ins. CO., 
Wis., 86 N. W. Rep. 241. 

20. GUARDIAN AND WARD—Guardian Ad Litem—Com- 
pensation.—Before his appointment as guardian ad 
litem, an attorney agreed to accept such appointment 
in a proposed suit, and conduct the litigation therein 
for his wards, for a specified sum inthe trial court 
and for a like sum in thesupreme court on appeal. He 
received and receipted for the agreed sum after the 
trial. Thereafter the opposing attorney waschanged, 
and the guardian ad litem’s right to appeal was op- 
posed, and the general guardian attempted to secure 
his discharge, and opposed all his efforts in behalf of 
thewards. Held, that the compensation of the guard- 
ian ad litem for services in the trial court was fixed 
by the agreement, but the circumstances of the ap- 
peal were so changed from those contemplated when 
the agreement was made that compensation should be 
awarded independent of the agreement.—RICHARD- 
SON V. TYSON, Wis., 86 N. W. Rep. 250. 


21. HigHways—Deeds.—A deed conveying land fora 
street toacity “to have andto hold tothe same ex- 
tent and with the same effect as ifthe said street had 
been opened by a decree on proceedings had for that 
purpose under the road laws of the commonwealth,” 
gives tne city the same power over the street, includ- 
ing the narrowing or vacating of it, asthough it had 
been opened by adverse iegal proceedings.—MORRIS 
v. CITY OF PHILADELPHIA, Pa., 49 Atl. Rep. 70. 


22. HUSBAND AND WIFE—Deed of Trustin Anticipa- 
tion of Marriage.—A wife whose husband, just prior 
to the marriage, and without her knowledge, con- 
veyed his property to a trustee, to pay the income to 
him for life, and after his death to convey the prop- 
erty to persons named, not including her, is not en- 
titled to have the deed of trust set aside, so that man- 
agement of the property may be restored tothe hus- 
band, though after his death she may have it an- 
nulled, that she may take ashare inthe property.— 
POTTER V. FIDELITY INS., TRUST & SAFE-DEPOSIT Co., 
Pa., 49 Atl. Rep. 86. 


23. HUSBAND AND WIFE—Release of Dower Interest. 
—A release by the husband to the wife, during covert- 
ure, ofall his right, tithe, and interest in dower, or 
right and interest by descent, in her real estate, and of 
all claim he may have in her personal estate at her 
decease, by allowance or otherwise, is not a “pecu- 
niary provision” for her, within the meaning of Rev. 
St. ch. 103, §§ 8,9; and her release to him in considera- 
tion thereof, of her right and interest by descent in his 
real estate, is invalid.—PINKHAM V. PINKHAM, Me., 49 
Atl. Rep. 48. 


24. HUSBAND AND WIFE — Separation Agreement.— 
The separate acknowledgment by the wife required 
by Act Feb. 24,1770 (1 Smith’s Laws, p. 307; Purd. Dig. 
p. 682, pl. 22), when she conveys her interest in real es- 
tate, is not necessary to an agreement of separation, 
to bar her right of dower.—IN RE KAISER’S ESTATE, 
Pa., 49 Atl. Rep. 79. 

25, INSURANCE—Fidelity of Employees—Indemnity— 
Evidence.—A fidelity company, insuring the honesty 
of arailway company’s employees, was compelled to 
pay certain indemnity. It sued defendant as one of 
such employees to recover the amount sopaid. De- 
fendant denied the execution of the policy. The only 
proof thereof was a copy ofthe policy attached to a 
deposition of an officer of the railway company. Held, 
that a demurrer to the evidence was properly sus- 
tained.—FIDELITY & CASUALTY CO. OF NEW YORK V. 
YepeER, Kan., 64 Pac. Rep. 1027. 

26. IRRIGATION DISTRICTS — Directors — Authority— 
Suspension of Work.—Under Ballinger’s Ann. Codes 
& St. § 4176 (Sess. Laws 1890, p. 677, § 11), previding that 





directors of an irrigation district shall bave power to 
manage the affairs ofthe district, execute all neces- 
sary contracts, and generally perform all necessary 
acts, a board had authority to consent to the cessation 
of work ona ditch, where the contractor wasto be 
paid from a sale of bonds, and sufficient funds had not 
been raised by auch sales to meet payments due.— 
DYER V. MIDDLE KITTITAS IRR. DIST. OF KITTITAS Co., 
Wash., 64 Pac. Rep. 1009. 

27. JUDGMENTS — Fraud—Suit to Set Aside.—The fact 
that a judgment is obtained by means of perjured tes- 
timony is not sufficient to support asuitin equity to 
set itasideon the ground of fraud.—STEEN V. MARCH, 
Cal., 64 Pac. Rep. 994. 

28. JUDGMENT—Vacating.—The court should not va- 
cate ajudgment onan application made under sub- 
division 3 of section 568 of the Civil Code until the 
party applying therefor, if he be the defendant, shall 
have set up a defense to the action as provided in sec- 
tion 572. These two sections areto be construed to- 
gether, and itis error to vacate ajudgment on such 
grounds until the defendant has presented to the 
court a complete answer to the action upon which the 
judgment was rendered.—SCHULER V. FOWLER, Kan., 
64 Pac. Rep. 1035. 

29. LANDLORD AND TENANT — Repairs.—The plaintiff 
was injured by a defective stairway to a tenement 
leased by defendantto him. There was no evidence 
that the defendant knew ofthe existence of the de- 
fect. Allthat was visible or known to the defendant 
was visibleto the plaintiff.—SHACKFORD v. COFFIN, 
Me., 49 Atl. Rep. 57. 

30. LANDLORD AND TENANT—Taking Leased Property 
for Street—Liability of Lessee for Rents.—A city hav- 
ing given notice to a property owner—under Act April 
21, 1855 (P. L. 266), authorizing it, on three months’ no- 
tice, to open a street—that atthe expiration of three 
months it would require certain of his land for a 
street; and he having served this notice on his lessees, 
and the property leased being of no value to them 
without the part claimed for a street, they may re- 
move from the premises, without liability for rent 
after expiration of the three months, though the city 
does not then take possession; theyebeing liable to be 
dispossessed at any time thereafter, andthe owner be- 
ing given by the act of 1855 an immediate remedy, on 
receipt of the notice, to obtain from the city full com- 
pensation for injury sustained.—UHLER Vv. COWEN, Pa., 
49 Atl. Rep. 77. 


31. LeEasE—Right to Assign—Renewal.—A term lease 
of land, on which the lessee bad erected a cottage, au- 
thorized himto terminate the lease and remove the 
cottage atany time, and authorized the sale of the 
house to be used onthe premises, on the consent of 
the lessor, his heirs or assigns. The lease contained 
a covenant not to underlet, and all the rights there- 
under were expressly granted tothe lessee and his 
heirs, but no mention was made of his assigns. Held, 
to prohibit an assignment of the lease without the 
consent of the lessor.—UPTON V. HOSMER, N.H., 49 
Atl. Rep. 96. 


32. LIMITATION OF ACTIONS—Pleading—Amendment. 
—Though a cross complaint filed within the period of 
limitations was not signed by the attorneys until after 
the filing of a trial amendment, such amendment re- 
lated back to the filing of the cross complaint, and the 
action was not barred by limitations.—ANTHONY INv. 
Co. Vv. ARNETT, Kan., 64 Pac. Rep. 1024. 


33. MANDAMUS — Appeal — Dismissal.—Where, pend- 
ing an appeal from an order granting mandamus di- 
recting thetransfer of bank stock, a receiver is ap- 
pointed for the bank, and is discharged after showing 
a disposition of all the assets, the appeal will be dis- 
missed on the ground that the order has become in- 
capable of enforcement.—PARSONS V. TETIRICK, Kan., 
64 Pac. Rep. 1028. 

34. MASTER AND SERVANT — Injuries to Servant—Ap- 
pliances—Fellow-Servants.— Where a servant sued for 
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injuries sustained by reason of the slipping ofa lad- 
der which was nailed to a roof by his fellow-servants, 
and the negligence alleged was that the nails used 
were too short, but there was no evidence that other 
and suitable naiis were not furnished, plaintiff having 
testified that there was plenty of nails in such places, 
and that he had no doubt that there were other nails 
there, there was no evidence tending to show that de- 
fendant had not furnished proper appliances with 
which to conduct the work,and hence plaintiff was 
not entitled to recover.—MANNING v. MANCHESTER 
MILLS, N. H., 49 Atl. Rep. 91. 

35. MoRTGAGK—Foreclosure — Limitations.—A hus- 
band and wife jointly executed a note, and secured 
the same by a mortgage on real estate belonging to 
the wife. The note became barred asto the wife by 
the statute of limitations, but not as tothe husband, 
he having made payments which tolled the statute. 
Held, that the mortgage could be foreclosed, and the 
wife’s land sold to pay the judgment rendered against 
the husband.—JACKSON Vv. LONGWELL, Kan., 64 Pac. 
Rep. 991. 

36. MORTGAGE— Minors—Homestead—Foreclosure.— 
A mortgage upon a homestead was executed by the 
father and mother of minor children to secure a note 
which they had given. Before the note matured, the 
father died intestate, and the mother and children 
continued to occupy the homestead. With the prod- 
ucts of the homestead the mother made payments on 
the note, and kept it alive. No guardian was ap- 
pointed for the children, and no payments on the note 
were expressly made forthem. An action of foreclos- 
ure was brought morethan five years after the ma- 
turity of the note, and the minor children claimed 
that the mortgage was barred gs to them, and not en- 
forceable as against the undivided one-half of the 
mortgaged land which they had inherited. Held that, 
the debt having been kept alive, the mortgage ex- 
ecuted to secure its payment may be foreciosed 
against the whole of the land.—PERRY V. HORACK, 
Kan., 64 Pac. Rep. 990. 

87. MORTGAGE—Recovery of Possession.—A wmort- 
gagee or the assignee of a mortgage may maintain a 
real action against a person in possession of the mort- 
gaged premises, and obtain a common-law judgment 
for possession, without the production of the notes re- 
ferred to in the mortgage, or other evidence of the ex- 
istence of some portion of the mortgage indebtedness, 
except the mortgage itself, where there is no evidence 
to the contrary, and no circumstances from which a 
payment of the indebtedness may be inferred.—MORSE 
v. STAFFORD, Me., 49 Atl. Rep. 45. 

38. PARTITION—Minors—Step Parent.—Where a land- 
owner dies leaving a widow and minor children, and 
the widow and her second husband occupy and culti- 
vate the land and support the children,ina suit for 
partition after the children are of age the widow and 
her husband are chargeable with the value of the use 
of each child’s interest during his minority, since the 
husband is not a tenant in common with the children, 
as he has no interest in the land.—PLANT V. FATE, 
Iowa, 86 N. W. Rep. 276. 


39. PARTNERSHIP — Evidence — Verdict Improperly 
Directed.—Plaintiff contracted with defendant W to 
construct parts of a waterworks plant,the construc- 
tion of which W had undertaken for the consideration 
of a majority of the mortgage bonds and capital stock 
of the watercompany. Defendants § and O, after the 
making of plaintiff’s contract, but before its comple- 
tion, agreed to furnish W the necessary money to 
carry on the work, on the stock and bonds as security, 
and on the further agreement that when the work was 
finished, and W had paid the money and interest 
loaned him, the stock and bonds weretobe equally 
divided between defendants, W, 8,and O. Two re- 
ceipts for stock and bonds, signed by O and given to 
W, setting out such agreement, were in evidence. 
Held, inan action against the three defendants on 
notes given by W in payment for plaintiff's work, that 





the evidence tended to show a partnership, from the 
agreement for participation in profits, and it was er- 
ror forthe court to instruct in favor of defendants.— 
MoOoRE V. WILLIAMS, Tex., 62 8. W. Rep. 977. 

40. PLEADING AND PRACTICE — Assignments—Suffi- 
ciency.—At a meeting of about 50 persons who had 
been working fur the defendant company, all present 
agreed that plaintiff should present their claims; and 
plaintiff sued on his own claim and those of 45 others, 
and alleged that they were assigned to him, which de- 
fendant denied. Held, that the evidence of an assign- 
ment was not sufficient to justify a verdict in favor of 
plaintiff as assignee, under Code Civ. Proc. § 1835, de- 
fining satisfactory evidence as that which ordinarily 
produces moral certainty or conviction in an unpreju- 
diced mind.—GUSTAFSON V. STOCKTON & T. C. R. CO., 
Cal., 64 Pac. Rep. 995. 

41. PLEADING AND PRACTICE — Liability for Fires— 
Statute.~A count ina petition in an action for prop- 
erty destroyed by fire while in a railruad depot which 
alleges that defendant was negligent, inthatthe de- 
pot was insufficient and highly inflammable, and that 
the property was destroyed through the defendant’s 
negligence, and that it caught from a spark negli- 
gently allowed to escape from defendant’s locomo- 
tive, is defective, as combining an action for common- 
law negligence with aclaim under Rev. St. 1899, § 1111, 
making a railroad liable for fire set by sparks escap- 
ing from its locomotives.—BLACKMORE Vv. MISSOURI 
Pac. Ry. Co., Mo., 62 8S. W. Rep. 993. 


42. PLEADING AND PRACTICE—Remark of Court—New 
Trial.—In an action against defendant by his chiJdren 
to recover the community interest of their deceased 
mother in $10,000, the plaintiffs testified to having seen 
and counted the money just before their mother’s 
death; and defendant swore that they never had any 
such money. The trial court, without knowledge that 
he was heard by the jury, remarked that somebody 
was guilty of perjury, and that he would have them 
before the grand jury. Two jurors made affidavit 
that, on consideration of the case, one juror claimed 
that the court said that defendant was guilty of per- 
jury, and that some ofthe jurors seemed prejudiced 
against defendant. Held,that it was error to deny 
defendant a new trial.—RIDDLE v. RIDDLE, Tex., 628. 
W. Rep. 970. 


43. PUBLIC LANDS — Purchase — Forfeiture.—Act 
March 25, 1897, ch. 37, § 1, provides that, if on Novem- 
ber lst of any year any part, of the interest due for 
public lands heretofore sold has not been paid, the 
land commissioner shall indorse on the obligation for 
said lahds, “Lands forfeited,’’ and thereupon the 
lands shall thereby be forfeited to the state. Defend- 
ant made default in the payment of interest on a sum 
due for public lands, and the land commissioner 
marked “Forfeited” on the file wrapper in which the 
papers concerning the land were kept in the land 
office, and also marked opposite the ledger account of 
such lands, ‘‘Forfeited,” and the account in the treas- 
urer’s office was marked “Forfeited,” and thereafter 
the commissioner of the land office sold the lands to 
Plaintiff. Held, thatthe action of the land commis- 
sioner in reselling the lands to plaintiff was not an ex- 
ercise of the state’s right of rescission, since that right 
cannot be exercised until afterthe land has been de- 
clared forfeited by an indorsement on the obligation 
as prescribed by the statute.—COMANCHE COUNTY V. 
BRIGHTMAN, Tex., 62S. W. Rep. 974. 

44. RAILROADS—Injuries — Children—Trespassers.— 
Instructions inan actionfor injuries to achild pre- 
sented two theories of the case,—one that the child 
was a licensee; the other,that he was a trespasser. 
On the latter theory, the court instructed that it was 
not what defendant’s employees could have seen, but 
what they did in fact see, of the child, and what they 
did on seeing him. Another instruetion stated that 
“the employees, if they saw the child, must have 
known it was too young to help himself.”’ Held, that 
the instruction with regard to trespassers was not er- 
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roneous, as eliminating the question of what the em- 
ployees by ordinary care might have seen, since the 
company owed no duty to trespassers, and the relaxa- 
tion of this rule, in case of children, was provided for 
by other instructions.—THOMAS V. CHICAGO, M.& 8T. 
P. Ry. Co., Iowa, 86 N. W. Rep. 259. 

45. REAL PROPERTY—Trespass to Try Title—Board of 
Land Commissioners.—Plaintiff in trespass to try title 
offered in evidence an order of the board of land com- 
missioners ofthe county in whichthe land was sit- 
uated which showed that the grantor of plaintiff's in- 
testate had been granted an unconditional certificate 
to the land by virtue of having purchased the condi- 
tional certificate at sheriff’s sale, and also a deed of 
the grantor conveying the property to plaintiff’s in- 
testate. Held, thatthe exclusion of the deed on the 
ground that it did not show any title in the grantor to 
the unconditional certificate was erroneous, since the 
order of the board was sufficient to show that the cer- 
tificate was sold tothe grantor.—KARNES V. BUTLER, 
Tex., 62 S. W. Rep. 950. 


46. Res JUDICATA — Laying Out Highways.—Com- 
plainant sought to enjoin a township and its highway 
commissioner from entering his premises and con- 
verting part thereof intoa highway. Defendants an- 
swered under oath, setting outthe proceedings for 
the laying out of such highway, and the award of dam- 
ages. The record showed no filing ofa replication 
within the time allowed, and that the bill was dis- 
missed. Held res judicata in a subsequent suit by com- 
plainant to prevent the township from orening the 
highway, and removing his fences, and to compel 
restoration of the former road and fences.—SCHUL- 
MEISTER V. BLENDON TP., Mich., 86 N. W. Rep. 237. 


47. SALES—Breach of Warranty— Damages.—Defend- 
ant purchased ladies’ gloves under a special warranty 
that, if they were not satisfactory or if they rippeds 
they should be returned to the plaintiff, who would 
furnish new ones. Five pairs were returned to de- 
fendant by customers as not satisfactory, the defend- 
ant having sold them to customers undera similar 
warranty. The defendant sent the five pairs to the 
plaintiff, who repaired them and sent them back to 
defendant, and he retained them without objection, 
and again sold them. The customers returned other 
gloves to defendant as not satisfactory, but he did not 
send them back to plaintiff, claiming it would be use- 
less. Held,that the defendant could not counterclaim 
his damages by reason of a breach of the warranty as 
to gloves not returned by him.—JAMES V. BEKKEDABL, 
N. Dak., 86 N. W. Rep. 226. 


48. SALES — Conditional Order.—Where defendant 
signed a written order to plaintiff for a harvester, and 
delivered it to the plaintiff's agent under an oral 
agreement that the order should not be delivered to 
plaintiff until defendant examined the machine, and, 
if he was not then satisfied with it, he could counter- 
mand the order, acharge that such agreement means 
that the machine could not be objected to by defend- 
ant unless it was, fora satisfactory reason, based on 
some matters relating to the machine, and not simply 
the fact that he did not like it, is erronevus, since, if 
defendant was honestly dissatisfied with the machine 
on inspection, he was nnt required to take it.— McCor- 
MICK HARVESTING MACH. Co. V. OKERSTROM, Iowa, 86 
N. W. Rep. 284. 

49. SaLES—Delay — Damage — Release.—Where the 
purchasers of goods requested furthertimein which 
to pay part of the purchase price, on the ground that 
the seller’s delay in shipment seriously inconven- 
ienced them, and the seller granted such time, this 
operated as a release and satisfaction of any claim for 
damages for such delay, estopping the purchaser from 
pleading damages therefor, as a cross demand against 
the balance due on the purchase price.—ARKANSAS 
City CANNING CO. v. DUNSTON, Kan., 64 Pac. Rep. 1025. 


50. SALB—Execution—Adequacy of Price.—An execu- 
tion sale will not be held void because the lots were 





sold in bulk, and because the price bid was small; 
there having been no bid when they were offered 
separately, and there being an adverse claim to the 
property under asaleon execution against the prior 
title holder.—WILSON v. CorY, lowa, 86 N, W. Rep. 289. 

51. SCHOOLS AND SCHOOL DISTRICTS —Colleges—Tui- 
tion.— A receipt of its own stock by,a solvent college 
corporation in payment of a debt for tuition is a valid 
payment, though it is invalid if made after the insoly- 
ency of the corporation.—ROACH V. BURGESS, Tex., 
62S. W. Rep. 804. 

52. SHIPPING—Negligence of Vesse].—The American 
barkentine Anita Berwind, loaded with coal, was an- 
chored near Port au Prince, in the bay of Hayti, 
under the direction of a government pilot. After- 
wards the pilot came on board to move the vessel to 
another anchorage, On attempting to raise the anchor 
it was found to be fouled with what was supposed to 
be a wire rope, but was in fact libelant’s submarine 
telegraph cable, and in attempting to free the anchor 
the cable was broken. The vessel had never been in 
that port before, and the cable was not shown on its 
chart of the bay. The libel charged that the breaking 
was negligent and intentional. Held, that the proof 
failed to support such allegations, the weight of evi- 
dence showing that the vessel was attempting to sup- 
port the cable, which had not been raised to the sur- 
face, by means of a chain while the anchor could be 
freed, and that the cable was probably broken across 
the edge of one of the anchor’s palms, owing to the 
straining of the vessel against it while the work was 
in progress.—THE ANITA BERWIND, U.S. D. C.,E. D. 
(Penn.), 107 Fed. Rep. 721. 

53. SPECIFIC PERFORMANCE—Pleading—Complaint.— 
Acomplaint,in an action for specific performance, 
which alleges a legal contract, part payment of the 
consideration,the placing of the title papers in es- 
crow, the tender of the balance of the consideration 
and its refusal, the hostile attitude of the one refusing 
the money tendered, and the posseesion of the lands 
by plaintiff since the date of the original contract, 
states a cause of action.— GAMMON V. BUNNELL. 
Utah, 64 Pac. Rep. 958. 

54. TaxaTION—Curative Act — Constitutional Law.— 
The legislature, subsequent to a void tax sale, at- 
tempted to validate said attempted levy of county 
taxes. Chapter 99, Laws 1897, section 1 reads: ‘‘That 
the levy of taxes as made inthe various counties for 
the year 1895 is hereby legalized and made valid for 
allintents and purposes the same as if made in con- 
formity to the law then in force.” Held, that said act 
of validation can operate only upon uncollected taxes 
based on said levy. It does not purport to do more 
than validate the levy. It does not undertake to 
validate any tax sale, or to give effect to any void tax 
deed. If it diddo so,the act would be unconstitu- 
tional. It is beyond legislative power to transfer 
title to land by declaring that void deeds shall be 
valid conveyances of title. The tax deed in question 
is neither cured nor affected by the validating statute. 
—DEVER v. CORNWELL, N. Dak., 86 N. W. Rep. 227. 


55. TAXATION— Exemptions — St. Louis Mission 
School.— Under Act Jan. 30, 1863, incorporating a 
mistion free school of St. Louis, and exempting its 
property from taxation tothe extent of $50,000, and 
Const. art. 10, § 6, exempting lots of one acre and the 
building thereon, when used for charitable purposes, 
such mission free school is not entitled. to add the 
exemption of the constitution tothat of the statute’ 
but is liable for taxes on all the excess of its property 
over $50,000.— STATE V. MISSION FREE SCHOOL, Mo., 
62 8. W. Rep. 998. 

53. TaXaTION—School Tax—Amount of Levy.—The 
right of a school district to levy a tax, if it exists at 
all, must be clearly found in the statute. Iftherebea 
fair doubt as to its existence, it must be denied.— 
MARION & M. Ry. CO. v. ALEXANDER, Kan., 64 Pac, 
Rep. 977. 
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57. TAXaTION—Stock—Assessment for Bank Taxes.— 
Where certain shares of the stock of a bank, which are 
above par, have escaped taxation, they are subject to 
an assessment for back taxes computed according to 
the actual,and net the par, value of such stock.— 
BANK OF OXFORD Vv. BOARD OF SUPRS. OF LAFAYBTTE 
Co., Miss., 29 South. Rep. 825. 


58. TrRaDE—Unfair Competition—Injunction.—Unfair 
competition, which entitles complainant to an injunc- 
tion, is shown by proof that defendant sold to a repre- 
sentative of complainant bitters which it represented 
to be those of complainant, but which were not, but 
were an inferior article, and that defendant also fur- 
nished to the purchaser at his request an empty bottle 
of complainant having its labels thereon.— HOSTETTER 
Co. Vv. WILLIAM SCHNEIDER WHOLESALE WINE & LIQUOR 
Co., U. 8.C. C., E. D. (Mo.), 107 Fed. Rep. 705. 


59. TRESPA8S TO TRY TITLE.—Where, in an action of 
trespass totry title, plaintiffs show title toan undi- 
vided interest in the land, and defendant shows no 
title, plaintiffs are entitled to judgment, since a co- 
tenant is entitled to recover the entire tract, as against 
a trespasser.--WIL€OXSON V. HOWARD, Tex., 6258. W. 
Rep. 802. 


60. TRuUsTs—Validity.—Grantor conveyed realty to 
trustees to hold to his sole use, and, whenever directed 
by him, to convey and deliver the same to persons he 
should direct, and to hold the proceeds received in ex- 
change therefor, to grantor’s use. Held, that such 
trust being merely atrust to hold for the grantor’s 
use, and not within the uses authorized by Civ. Code, 
§ 857, was invalid. Where an attempted life trust in 
certain property is void, the trust to take effect on the 
death of the settler, as tothe residue of such property, 
will fall.—CARPENTER V. COOK, Cal., 64 Pac. Rep. 997. 


61. TaustT—Validity.—Since all uses and trusts in re- 
lation to real property are abolished by Civ. Code, tit. 
4, § 847, except those specified in that title, and those 
enumerated therein do not include a trust to convey 
real property to beneficiaries, a devise of the residue 
of testator’s property to trustees, to have and to hold 
during the lives of testator’s children, and to be trans- 
ferred and conveyed on the death of the surviving 
child to certain beneficiaries, was void.—IN RE FaIrR’s 
EstTaTE, Oal., 64 Pac. Rep. 1000. 


62. TRUSTS AND TRUSTEES — Resulting Trusts—larol 
Evidence.—Parol evidence to establish a resulting 
trust must be clear and satisfactory, and sufficient to 
take the matter out of the realm of conjecture or pre- 
sumption; and hence where only one witness testified 
directly that funds which defendant invested in mort- 
gages were furnished by plaintiff's intestate, and it 
appeared that witness derived all his information 
from conversations with deceased, which it did not 
appear were contemporaneous with the investments, 
the evidence was insufficient to show that deceased 
furnished the money, and that a trust resulted in 
favor of his estate.—REYNOLDS V. BLAISDELL, R. I., 49 
Atl. Rep. 42. 


63. TRUSTS AND TRUSTEES—Revocation by Settlor.— 
A voluntary active trust, by its express terms irrevo- 
cable, and which directs that the income be paid the 
settior for life, and on his death the principal be con- 
veyed to others, cannot be revoked by him, in the ab- 
sence of fraud, imposition, mistake,or a misappre- 
hension of the facts or its legal effect.—POTTER v. 
FIDELITY INS., TRUST & SAFE-DEPOSIT Co., Pa., 49 Atl. 
Rep. 85. 
| 64. UsunY— Evidence.— In an action to have a mort- 
age declared paid and satisfied, on the ground that 
there has been paid as usurious interest more than 
the amount of the principal debt, it is error to charge 
that a contract for interest over 10 per cent. will cause 
aforfeiture of all interest, since the forfeiture for 
usury is only the interest in excess ofthat permitted 
by law.—COTTON STATES BLDG. Co. Vv, RAWLINS, Tex’, 

62S. W. Rep. 805. 





65. VENDOR AND PURCHASER — Rescission of Sale— 
Note—Indorsement.—Rescission for the non-payment 
of the purchase price may be enforced ifthe parties 
to the sale caa be placed in the same condition as they 
were, “as though the obligation had not existed.” 
Thetest in a suit between the parties to the sale is the 
return to the purchaser of that portion of the prices he 
has paid, ifany, and hiscomplete discharge as to the 
remainder, the unpaid portion of the price.—RaGs- 
DALE V. RAGSDALE, La., 29 South. Rep. 906. 


66. WATERS AND WATER COURSES — Dam — Flash- 
boards.—Defendants conveyed to plaintiffs the right 
to maintain a dam, with flashboards two feet high on 
the top thereof, to be supported by iron pins not less 
than four feet apart. Thereafter defendants con- 
veyed to plaintiffs the additional right to maintaina 
three-foot flashboard, but nothing was specified as to 
the manner of constructing it, though iron pins four 
feet apart were insufficient to maintain it. Held, that 
plaintiffs could place the pins as near together as was 
necessary to support the flashboard, since the second 
conveyance carried with it the right to use the neces- 
sary means for the constrnction of an adequate flash- 
board of the height mentioned.—AMOSKEAG MFG. Co. 
v. SHIRLBY, N. H., 49 Atl. Rep. 91. 


67. WATERS AND WATER COURSES — Eminent Domain 
—Dams—Flooding Lands.—Where a company flood- 
ing lands disclaimed its right to flood the lands under 
the general flowage act ina suit by the landowner to 
assess damages under such act, and its right to flow 
the land under its charter is denied, the landholder’s 
petition will be dismissed on the continued adherence 
of the company tothis position, since the company 
has no flowage right,tand the landowner must bring 
action for damages, or suit to abate the flow.— 
MITCHELL v. UNION ELECTRIC CO., N. H., 49 Atl. Rep. 
94. 


68. WITNESSES—Competency — Transactions with 
Decedent.—A father gave each of twosons a tract 
of land. On one tract was a mortgage, and it is 
claimed that, in order to equalize the gifts, it was 
agreed that each son should pay one-half of this mort- 
gage debt. Before the debt was paid, theson whose 
land was free from incumbrance died, and the other 
son brought an action against the administrator of 
the estate ofthe deceased son to recover one-half of 
the mortgage debt. The mother, who bad joined the 
father in the conveyance of the land tothe sons, be- 
came a witness, and testified as to the agreement with 
reference to the mortgage debt. Held, that sheis not 
to beregarded asan assignor of the thing. in action, 
nor isshe precluded from giving such testimony by 
any of the prohibitions of section 322 of the Civil Code. 
—MILLER V. MCDOWELL, Kan., 64 Pac. Rep. 9810. 


69. WITNESSES — Immunity to Witness. — Where, 
in a prosecution for card playing, defendant’s 
counsel had argued that it was dangerous policy 
for a man to be exempted from punishment by 
the county attorney for testifying in acase, it was 
not error for the court to charge the statute 
providing that any person summoned before a 
grand jury may be compelled to testify in regard to 
any game of cards he may have engaged in, and, when 
so compelled to testify, shall be exempted from pros- 
ecution.—PHILPOTT v. STATE, Tex., 62S. W. Rep. 921. 


70. WITNESSES—Transaction With Deceased Person— 
Extent of Rule.— The provision of Rev. St. 1889, § 8918 
that, where one of the parties to a tract or cause 
of action is dead, the other party shall not be permit- 
ted totestify in his own favor, extends to every oc- 
casion on which such contract or cause of action may 
be involved; and hence a party claiming land under a 
trust deed is incompetent to testify concerning con- 
versations with the grantor therein, as against a 
claimant under another trust deed, who would be 
injured by the admission of such evidence.—BAKER V. 
REED, Mo., 62 8. W. Rep. 1001. 





